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LEGAL DISCLAIMER 

Whilst Zircadian Limited makes every attempt to ensure the accuracy and reliability of the 
information contained in this document, this information should not be relied upon as a 
substitute for formal advice from the originating bodies or departments, and independent 
formal legal advice. Zircadian Limited, its employees and agents will not be responsible for any 
loss of whatever nature and, howsoever arising, whether or not advised of the possibility of such 
loss from the use of, or reliance on this information or other documents which are referenced 
by or linked to this document. 

Zircadian Limited assumes no responsibility for errors or omissions in this document or other 
documents which are referenced by or linked to this document. 
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INTRODUCTION 

No part of the UK employment sector has been affected to a greater extent by the European 
Working Time Directive than the NHS. In particular the Directive has had a pronounced influence 
upon the provision and levels of service undertaken by doctors in training. It was not so long ago 
that doctors in training were expected to work 70 or 80 hour weeks to further their skills and 
learning experience. This was the norm; doctors could be expected to undertake shift after shift, 
all in the hope of developing their medical knowledge and expertise.  

This changed with the introduction of the New Deal. Finally, caps were put on doctor in training 
hours following health and safety concerns for patient and doctors alike. All of a sudden, Trusts 
found themselves dealing with staff shortages; services were remodelled and training was 
redesigned to make more effective use of a ŘƻŎǘƻǊ ƛƴ ǘǊŀƛƴƛƴƎΩǎ time. 

Now once again, Trusts have been called upon to make further reductions. As of August the 1st 
2009, Trusts have to provide the same level of service as before, but this is to be delivered by 
doctors in training who must work no more than 48 hours per week on average. On top of this, 
there are also new rest periods that these doctors must achieve, including 11 hour breaks in 
every 24 hour period and a day off every week. 

The effect of this Directive is not yet known. Indeed, it may be many months, if not years, before 
we understand the full picture of how these changes have affected not only the NHS as a whole 
but also the experiences of patients and the level of training achieved by doctors in training. 
How well Trusts manage to adapt to these new constraints and how they deal with the 
unknowns of the legislation shall be interesting to observe. 

It is in relation to the unknowns that this document has come about. There are many questions 
that arise from looking at the Directive and Working Time Regulations that are yet to be 
clarified; no one as yet has attempted to answer them in terms of their application to doctors in 
training. We aim to amend this here. Within this document we have discussed all of the major 
issues that arise from the current legislation. We highlight all areas of concern, ranging from the 
derogation and opt out, to the annual leave provisions and the question of monitoring. 

We have attempted to interpret the provisions in a way that is both consistent and equitable, 
often relying upon a common sense approach. This does not mean that our interpretation is 
correct, nor does it mean that a court would agree with us. We do however believe that we have 
offered viable and fair solutions to questions that have been avoided by other parties, 
companies and governments. Where a solution or answer is not appropriate or is unclear, we 
have highlighted the concerns and issues, along with some possible interpretations for Trusts to 
make their own decision.  

We have attempted to make this document as user friendly as possible, but due to the nature of 
the information, the issues do not always allow for easy reading. We have included the referred 
to legislation in the appendices, along with the relevant case law to allow for easy reference.  

This document has been a combined effort, written by Dr Henry Carleton, Christopher Broome 
and Dr Masood Ahmed at Zircadian, drawing on research and interpretation but also on practical 
problems experienced by clients in implementing the new regulations. We welcome any 
comments or questions regarding this document and the issues it raises; please find our contact 
details at the end of the next chapter. 

 

Dr Henry Carleton, Christopher Broome, and Dr Masood Ahmed (February 2010) 



DEMYSTIFYING THE WORKING TIME REGULATIONS FOR DOCTORS IN TRAINING  

© Zircadian Ltd 2010                     www.zircadian.com                           Tel: 020 8946 8199 Page 5 / 99 

BACKGROUND TO ZIRCADIAN 

Zircadian Ltd was established in 2000 with the intention of providing NHS trusts with 
professional, medical HR software and excellent levels of support for users. Since its beginning 
Zircadian has expanded and diversified rapidly to become the leading provider of software and 
ŎƻƴǎǳƭǘŀƴŎȅ ǎŜǊǾƛŎŜǎ ŦƻǊ ƳŀƴŀƎƛƴƎ ŀƭƭ ƘƻǎǇƛǘŀƭ ŘƻŎǘƻǊǎ ƛƴ ǘƘŜ bI{Φ ¢ƘŜ ŎƻƳǇŀƴȅΩǎ ŦƛǊǎǘ ŎƻǊŜ 
product, MRM-Live, is used by over 130 NHS Trusts and five Strategic Health Authorities. More 
than 1,000 users log on to MRM-[ƛǾŜ ŘŀƛƭȅΦ ½ƛǊŎŀŘƛŀƴΩǎ ǎŜŎƻƴŘ ŎƻǊŜ ǎƻŦǘǿŀǊŜ ǎȅǎǘŜƳΣ aȅWƻōtƭŀƴΣ 
has fast become the premier choice for online consultant job planning and has, to date, been 
adopted by over 50 NHS Trusts. In addition to these core systems, Zircadian offers modules for 
ŜƭŜŎǘǊƻƴƛŎ ƳƻƴƛǘƻǊƛƴƎ ƻŦ ƧǳƴƛƻǊ ŘƻŎǘƻǊǎΩ ƘƻǳǊǎ ƻŦ ǿƻǊƪΣ duty and activity rostering, leave 
management, locum management, and appraisal and revalidation. The company also provides 
consultancy services. Zircadian continues to be the only supplier of web-based doctor 
management software with helpdesk support included.  

 

Author profiles 

Dr Henry Carleton MBBS BSc (Hons) 

Managing Director, Zircadian Limited 

Henry established Zircadian Ltd in 2000 to provide expert support to 
hospitals, to help them manage their doctors more effectively. Henry 
ǘǊŀƛƴŜŘ ŀǎ ŀ ƧǳƴƛƻǊ ŘƻŎǘƻǊ ŀǘ .ŀǊǘΩǎ ŀƴŘ ǘƘŜ wƻȅŀƭ [ƻƴŘƻƴΣ ǿƘŜǊŜ ƘŜ 
developed an interest in effective medical resource management. In 
1999 he joined the Thames Regional Action Team as their Junior Doctor 
Advisor, where he helped trusts tackle the challenges of rota design and 
the New Deal. Henry is a member of the Institute of Directors. 

 

 

Christopher Broome LL.M. LL.B. (Hons) 

Senior Training & Support Consultant, Zircadian Limited 

!ǎ ǇŀǊǘ ƻŦ ½ƛǊŎŀŘƛŀƴΩǎ ǎǳǇǇƻǊǘ ǘŜŀƳ ǿƘƛŎƘ ǇǊƻǾƛŘŜǎ 9²¢5 ŀƴŘ bŜǿ 
Deal advice to Trusts on a day to day basis, Chris has provided the 
company with a depth of legal knowledge. In particular, his expertise in 
Medical law has proved invaluable in deciphering the requirements of 
the European Working Time Directive and its application to doctors in 
training. Chris has a merit award for a Masters in Medical Law and 
Bioethics which greatly supplements his Law degree, both of which he 
received from the University of Central Lancashire. During the time he 
spent studying for these he wrote papers on issues including the 
workings of the BMA, micromanagement of resources in the NHS and 

cost-utility analysis. Chris also has a comprehensive understanding of employment and contract 
law, which has contributed significantly to the production of this document. 
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Dr Masood Ahmed MBBS 

Director, Zircadian Limited 

Dr Masood Ahmed is one of a handful of medics with a detailed 
knowledge of the European Working Time Directive (EWTD) and the New 
Deal contract for doctors in training. He is the author of 'Rota Design 
2009' and 'A Compendium of Solutions for Implementing the Working 
Time Directive for Doctors in Training from August 2009'. As Associate 
Medical Director of the West Midlands Deanery Action Team he was the 
Deanery lead for the first stage of implementing WTD for over 4,000 
junior doctors. As Chairman of the BMA Junior Doctors' Committee 
Negotiating Team, he led on the current Specialist Trainee pay scales 
negotiations. He has worked in close partnership with the Skills for Health 
Workforce Projects Team, and the NHS North West EWTD Medical 

Development Team, in tackling the challenges of the WTD. 

 

 

 

Further information 

If you should require further information on the Working Time Directive and its application to 
doctors in training, please contact Zircadian on 020 8946 8199, or send an email to 
chris.broome@zircadian.com, or visit the company website at http://www.zircadian.com. 

 

  

mailto:chris.broome@zircadian.com
http://www.zircadian.com/
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EXECUTIVE SUMMARY 

In this document, we advocate the following positions with regard to the European Working 
Time Directive. We observe these positions to be those that an NHS Trust should consider taking 
to effectively integrate a compliant EWTD working environment. These positions will create a 
setting that promotes safe working, whilst ensuring that a Trust minimises its risk of non-
compliance with the Directive; 

¶ Trusts should ensure that an eƳǇƭƻȅŜŜΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎ ŀǊŜ ōŀǎŜŘ ƻƴ ŀƴ ŀŎŎǳǊŀǘŜ ŀŎŎƻǳƴǘ 
of the hours worked during each reference period (typically 26 weeks for doctors in 
training). 

¶ ! ŘƻŎǘƻǊ ƛƴ ǘǊŀƛƴƛƴƎΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎ Ŏŀƴ ƻƴƭȅ ōŜ ŀŎŎǳǊŀǘŜƭȅ ŘŜǘŜǊƳƛned by using a roster 
ǘƘŀǘ ΨǎǘƛǘŎƘŜǎΩ their individual placements together. 

¶ Trusts should consider introducing successive reference periods with regard to calculating 
the average hours worked. 

¶ A 52 week reference period would allow greater flexibility to working patterns. This 
alternative should be considered by all Trusts. 

¶ Employees that wish to opt out must provide written notification to this effect. Trusts 
should clarify the minimum notification period required before employees can opt back in. 

¶ Those doctors whom opt out may need to have their hours monitored for health and 
safety reasons. 

¶ Rotas that have been derogated may have an unintended effect upon the calculation of 
average hours. Trusts should specify how these rotas will be calculated with regard to the 
48 hour average. 

¶ The effect of excluded days must be taken into account when calculating the 48 hour limit. 

¶ Compensatory rest should not be planned into rotas. It is for use as an emergency 
provision only. 

¶ Following developments with the ECJ, employers are responsible for ensuring that 
minimum rest requirements are achieved. Monitoring can provide evidence to show this. 

¶ Monitoring should be dynamic. Those employees who are more likely to breach the 48 
hour limit should be monitored more often than those who are not. 

¶ Monitoring records should be kept for at least two years. 
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WORKING TIME 

WHAT IS WORKING TIME? 

Definition 

1.1. According to the European Working Time Directive1 (EWTD); 

άΨ²ƻǊƪƛƴƎ ǘƛƳŜΩ ƳŜŀƴǎ ŀƴȅ ǇŜǊƛƻŘ ŘǳǊƛƴƎ ǿƘƛŎƘ ǘƘŜ ǿƻǊƪŜǊ ƛǎ ǿƻǊƪƛƴƎΣ ŀǘ ǘƘŜ 
ŜƳǇƭƻȅŜǊΩǎ ŘƛǎǇƻǎŀƭ ŀƴŘ ŎŀǊǊȅƛƴƎ ƻut his activity or duties, in accordance with 
national laws and/or practice.έ  

1.2. ¢ƘŜ ²ƻǊƪƛƴƎ ¢ƛƳŜ wŜƎǳƭŀǘƛƻƴǎ ό²¢wύ ǎǘŀǘŜ ǘƘŀǘ ΨǿƻǊƪƛƴƎ ǘƛƳŜΩ2 in relation to a worker, 
means ς 

(a) any period during which he is working, at his employer's disposal and 
carrying out his activity or duties, 

(b) any period during which he is receiving relevant training, and 

(c) any additional period which is to be treated as working time for the purpose 
of these Regulations under a relevant agreement; 

1.3. In general a worker only needs to fulfil one or more of the above criteria in order to be 
classed as working. While this definition suffices for the majority of workers, it has 
required further legal clarification from the European Court of Justice (ECJ) to explain 
when a doctor can be considered to be working or not working. 

Rest and Residency 

1.4. The conŎŜǇǘ ƻŦ ŀ ŘƻŎǘƻǊ ōŜƛƴƎ ƎǊŀƴǘŜŘ ΨǊŜǎǘΩ during a duty worked in a hospital (i.e. the 
workplace) is clearly documented in the New Deal3. Under this contractual arrangement 
doctors are entitled to minimum periods of rest at set times during the course of the duty. 
This understanding has underpinned the traditional resident on-call working arrangement 
that up until a few years ago had been the mainstay of delivering out-of-hours medical 
care in hospitals. For many it was presumed that this pattern would not change with the 
introduction of the Working Time Regulations. A doctor must surely be resting when they 
are asleep in the hospital on call room? The European Court of Justice shattered this 
presumption when it ruled on two cases that have had massive implications for the 
delivery of healthcare in Europe. Those judgements are referred to as the SiMAP4 and 
Jaeger5 rulings. 

¢ƘŜ {ƛa!t ŎŀǎŜ ŎŜƴǘǊŜŘ ƻƴ ǿƘŜǘƘŜǊ ŀ ŘƻŎǘƻǊ Ŏŀƴ ōŜ ƛƴ ǊŜŎŜƛǇǘ ƻŦ ŀ άǊŜǎǘ ǇŜǊƛƻŘέ ŘǳǊƛƴƎ an 
on-call duty which requires the worker to be present at all times in the work place. Article 
2(1) defines working time as; 

                                            
1 Article 2 (1)- European Working Time Directive 2003/88/EC, Regulation 2 ς Working Time Regulations 1998 
2 Regulation 2 ς Working Time Regulations 1998 
3 See paragraph 22 a-k, Junior Doctors Terms and Conditions of Service, version 9 
4 Sindicato de Médicos de Asistencia Pública (Simap) v Conselleria de Sanidad y Consumo de la Generalidad Valenciana - C-  303/98 (3rd 

October 2000) 
5 Landeshauptstadt Kiel v Norbert Jaeger - C-151/02 (9th September 2003) 
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άΦΦΦŀƴȅ ǇŜǊƛƻŘ ŘǳǊƛƴƎ ǿƘƛŎƘ ǘƘŜ ǿƻǊƪŜǊ ƛǎ ǿƻǊƪƛƴƎΣ ŀǘ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ŘƛǎǇƻǎŀƭ 
ŀƴŘ ŎŀǊǊȅƛƴƎ ƻǳǘ Ƙƛǎ ŀŎǘƛǾƛǘȅ ƻǊ ŘǳǘƛŜǎέΦ 

Accordingly, whilst a doctor may not actually be carrying out work when they are asleep 
ƻǊ ǊŜǎǘƛƴƎ ƛƴ ǘƘŜ ƘƻǎǇƛǘŀƭΣ ǘƘŜȅ ŀǊŜ ǎǘƛƭƭ ŀǘ ǘƘŜ άŜƳǇƭƻȅŜǊΩǎ ŘƛǎǇƻǎŀƭέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ŘŜŜƳŜŘ 
to be working. In May 2001 the European Court confirmed that all time spent at the 
workplace should be classed as working time.  

The court concluded that to exclude on-call duties where the worker must be resident 
ŦǊƻƳ ǿƻǊƪƛƴƎ ǘƛƳŜ ǿƻǳƭŘ άǎŜǊƛƻǳǎƭȅ ǳƴŘŜǊƳƛƴŜ ώǘƘŜ 5ƛǊŜŎǘƛǾŜΩǎϐ ƻōƧŜŎǘƛǾŜέΦ6 The court 
ruled; 

άthat such a worker is subject to appreciably greater constraints since he has to 
remain apart from his family and social environment and has less freedom to 
manage the time during which his professional services are not required. Under 
those conditions an employee available at the place determined by the employer 
cannot be regarded as being at rest during the periods of his on-call duty when 
he is not actually carrying on any professional activity7έΦ 

Conversely any period during a duty where the worker is not at the workplace and not 
carrying out work for his employer will be classed as a rest period and contribute to a 
ǿƻǊƪŜǊΩǎ Řŀƛƭȅ ŀƴŘ ǿŜŜƪƭȅ ǊŜǎǘ ŜƴǘƛǘƭŜƳŜƴǘǎΦ ¢ƘŜ WŀŜƎŜǊ ǊǳƭƛƴƎǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ 
SiMAP case stated in the case of non-ǊŜǎƛŘŜƴǘ ŘƻŎǘƻǊǎ ǿƘƻ ŀǊŜ ǎǘƛƭƭ ŀǘ ǘƘŜƛǊ ŜƳǇƭƻȅŜǊΩs 
disposal (in that it must be possible to contact them and request them to return to the 
workplace); 

 άΦΦΦthe fact remains that in that situation doctors may manage their time with 
fewer constraints and pursue their own interests, so that only time linked to the 
actual provision of professional services must be regarded as working time 
within the meaning of the Directiveέ8. 

Therefore a doctor who is contracted to work a non-resident on-call duty will be classed 
ŀǎ ΨǊŜǎǘƛƴƎΩ ǿƘŜƴ ǘƘŜȅ ŀǊŜ ƴƻǘ ƛƴ ǘƘŜ ƘƻǎǇƛǘŀl and not performing work for their employer. 
However if at any time during the non-resident period the doctor is contacted at home for 
work-related advice or must return to the hospital, this time must count as work. In the 
case of a doctor being asked to return to the workplace, the point at which rest ends and 
ǿƻǊƪ ŎƻƳƳŜƴŎŜǎ ƛǎ ƴƻǘ ŎƭŜŀǊƭȅ ŘŜŦƛƴŜŘΦ ¢ƘŜ ŘƻŎǘƻǊ Ƴŀȅ ƻƴƭȅ ōŜ ǇǊƻǾƛŘƛƴƎ ŀ άǇǊƻŦŜǎǎƛƻƴŀƭ 
ǎŜǊǾƛŎŜέ ǿƘŜƴ ǘƘŜȅ ǊŜŀŎƘ ǘƘŜ ƘƻǎǇƛǘŀƭΦ IƻǿŜǾŜǊ ǘƘŜ ǎŀƳŜ ŘƻŎǘƻǊ ƛǎ ƴƻ ƭƻƴƎŜǊ ŦǊŜŜ ǘƻ 
pursue his or her own interests from the moment they are requested to return to the 
workplace. Employers would therefore be advised to adopt the point of contact as the 
moment when work commences. 

The SiMAP and Jaeger rulings go some way to helping employers understand when an 
employee is resident or not resident for the purposes of establishing whether they are 
working or not. The key factor determining residency is whether the worker is required by 
the employer to be present at the workplace to carry out their work. For example, where 
the employer does not require this presence, but the doctor voluntarily decides to rest at 
their place of work (for reasons completely unrelated to work e.g. a doctor deciding to 
wait in the hospital for a colleague to finish before going on to a restaurant), that 
ŀŘŘƛǘƛƻƴŀƭ ǘƛƳŜ ǎǇŜƴǘ ƛƴ ǘƘŜ ǿƻǊƪǇƭŀŎŜ ǿƛƭƭ Ŏƻǳƴǘ ǘƻǿŀǊŘǎ ǘƘŜ ŘƻŎǘƻǊΩǎ ǊŜǎǘ ŜƴǘƛǘƭŜƳŜƴǘ 
and not be recognised as work.  

                                            
6 Paragraph 49 SiMAP ruling, and paragraph 50 of the Jaeger ruling. 
7 Paragraph 65, Jaeger ruling. 
8 Paragraph 51, Jaeger ruling. 
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1.5. It is worth noting that during recent negotiations between the European Parliament and 
the European Commission aimed at amending the EWTD, certain aspects of on call time 
were considered, In particular with regard to how resident on call time is calculated.9 
Although these negotiations did not reach a conclusion due to a failure between the 
parties to agree on certain issues, there was some agreement with regard to on call time. 
Both parties agreed in principle to break on call periods down to active and inactive 
periods. These active and inactive periods would both count as working time and any 
inactive on call time would not count towards minimum daily or weekly rest requirements. 
As stated, these changes have not been introduced into law, but we can see the intention 
of the European legislators in this context and consider how on call time may be 
calculated in the years to come. 

Hospital accommodation 

1.6. A doctor that lives in permanent hospital accommodation (i.e. at their place of work) will 
not be deemed to be resident while resting at home during a non-resident on-call duty. 
Despite living in the hospital grounds, they are still free to pursue their own activities 
during the on-call period and are deemed to be resting. They will also not be resident, and 
therefore not classed as working, when they are off duty and resting at home. How does 
this apply to doctors who are offered hospital accommodation to use as their own during 
an on-call shift, perhaps because they live beyond a reasonable distance from the 
hospital? If we considered this time to be working, it would bring about the odd situation 
where a doctor who stays in the hospital accommodation for one night during the on-call 
is working, but their colleague who lives permanently in the same building is classed as 
resting. The most logical answer to this would be to argue that the doctor who uses the 
accommodation during the on-call is indeed resting. As long as they are able to enjoy 
activities and interests that they would normally undertake at such a time, this would 
seem to be a fair conclusion.  

1.7. This is not specified by the legislation, neither has the question been considered by the 
courts. Whilst we consider that using hospital accommodation during an on call period 
does not represent a sufficient constraint upon a ŘƻŎǘƻǊΩǎ time, it is entirely possible that 
a court may take a wider interpretation of the Jaeger ruling. If a court were to consider 
this as such, they may deem that on site accommodation provided for on call use may 
place constraints upon a doctor, such as by removing them from their family and social 
environment,10 thereby allowing for it to be considered Ψworking timeΩ. 

Relevant training 

1.8. !ƴȅ ǇŜǊƛƻŘ ŘǳǊƛƴƎ ǿƘƛŎƘ ŀ ŘƻŎǘƻǊ ƛǎ ƛƴ ǊŜŎŜƛǇǘ ƻŦ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩ Ƴǳǎǘ Ŏƻǳƴǘ ŀǎ ǿƻǊƪƛƴƎ 
time.11 ¢ƘŜ wŜƎǳƭŀǘƛƻƴǎ ŘŜŦƛƴŜ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩ as; 

άΦΦΦǿƻǊƪ ŜȄǇŜǊƛŜƴŎŜ ǇǊƻǾƛŘŜŘ ǇǳǊǎǳŀƴǘ ǘƻ ŀ ǘǊŀƛƴƛƴƎ ŎƻǳǊǎŜ ƻǊ ǇǊƻƎǊŀƳƳŜΣ 
training for employment, or both, other than work experience or training- 

(a) the immediate provider of which is an educational institution or a person 
whose main business is the provision of training, and 

(b) which is provided on a course run by that institution or person.έ12 

                                            
9 Opinion of the Commission pursuant to the second subparagraph of Article 251 (2) of the EC Treaty concerning the common position of 

the Council on the adoption of a proposed Directive of the European Parliament and of the Council amending Directive 2003/88/EC 

concerning certain aspects of the organisation of working time ς 2004/0209 (COD) 4.2.2009 at 3.2.1 
10 Paragraph 65, Jaeger ruling 
11 {ŜŜ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǿƻǊƪƛƴƎ ǘƛƳŜΩ ǇŀǊǘ όōύΣ ǎŜŎǘƛƻƴ нΣ ²ƻǊƪƛƴƎ ¢ƛƳŜ wŜƎǳƭŀǘƛƻƴǎ мффу 
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Relevant training would therefore comprise of any organised training provided by a Trust 
for doctor; including any in-house and external training courses, but not private study. 
Any private study or exams taken  by a doctor will not be considered as working time, 
unless there is a relevant agreement in place,13 as these periods are not recognised within 
ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩΦ !ǊƎǳŀōƭȅ it would be safe to say that any 
organised training undertaken or courses attended by a doctor to help them perform and 
ŎŀǊǊȅ ƻǳǘ ǘƘŜƛǊ ŘǳǘƛŜǎ ŦƻǊ ǘƘŜ ŜƳǇƭƻȅŜǊ Ŏŀƴ ōŜ ŎƭŀǎǎŜŘ ŀǎ ΨǊŜƭŜǾŀƴǘΩΦ Lǘ ǿƻǳƭŘ ƴƻǘ ƛƴŎƭǳŘŜ 
study in a discipline unrelated to the work that the doctor is expected to do for their 
employer. For example, attending a cookery ŎƻǳǊǎŜ ǿƻǳƭŘ ƴƻǘ Ŏƻǳƴǘ ŀǎ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩΦ 
An employer is arguably free to decide on what counts as relevant training. If a worker 
undertakes extra contractual training to the point that they are breaching the 48 hour 
limit, an employer is potentially free to request that the employee curtails some of this 
training. Equally, the same can be said for a situation where a worker is not getting the 
required rest periods due to the extra contractual training. 

Rest breaks 

1.9. It is unclear whether rest breaks are distinct to rest periods. Regulation 2(1) defines a rest 
period as; 

 άΦΦΦa period which is not working time, other than a rest break or leave to which 
a worker is entitledέΦ  

Unfortunately the Directive does not clearly indicate if a rest break ought to count as 
working time. The employer must therefore establish if the worker fulfilled any of the 
criteria for work during the rest break. Although a doctor is may not actually be 
performing any duties for the employer during a break, they are still at the emǇƭƻȅŜǊΩǎ 
disposal if they are carrying a bleep or pager and therefore they are not free to pursue 
their own activities. Based on this evidence a restrictive interpretation of the Regulations 
would say that a doctor is technically working while on a rest break. If however the doctor 
ǿŀǎ ƴƻǘ ŀǘ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ŘƛǎǇƻǎŀƭ ŘǳǊƛƴƎ ǘƘŜ ǊŜǎǘ ōǊŜŀƪ ƛǘ ŎƻǳƭŘ ōŜ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ ǊŜǎǘ 
break should not count as working time. We consider that for a rest break to be 
ŎƻƴǎƛŘŜǊŜŘ ŀǎ ΨǊŜǎǘΩ a doctor must; 

(a) be free to leave their place of work, 

(b) not be in receipt of training, 

(c) not be in possession of a bleep. 

If the doctor was interrupted at any point, the break or rest period would immediately 
end and working time would recommence. For more on rest breaks, see the chapter 5. 

Other activities 

1.10. ¢ƘŜ ƭŀǎǘ ǎŜŎǘƛƻƴ ƻŦ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ŦƻǊ ǿƻǊƪƛƴƎ ǘƛƳŜ ŀƭƭƻǿǎ ŦƻǊ ŀ ΨǊŜƭŜǾŀƴǘ ŀƎǊŜŜƳŜƴǘΩ ǘƻ 
ŘŜŦƛƴŜ ΨƻǘƘŜǊ ŀŎǘƛǾƛǘƛŜǎΩ ŀǎ ǿƻǊƪƛƴƎ ǘƛƳŜΦ ¢Ƙƛǎ ŦǊŜŜŘƻƳ ǘƻ ŘŜŦƛƴŜ ƴŜǿ ŀŎǘƛǾƛǘƛŜǎΣ ŀǎ ǿƻǊƪ 
should be seen as an opportunity for the employer and workers to clarify what is and is 
not work. However, the employer must ensure that any new definition does not class an 
activity already referred to as work in the Regulations as rest. For example, an in-house 
training course could not be defined as rest as this would contradict the definition 
ǇǊƻǾƛŘŜŘ ƛƴ ǘƘŜ wŜƎǳƭŀǘƛƻƴǎ ŦƻǊ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩΦ 

                                                                                                                                        
12 LōƛŘΤ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǊŜƭŜǾŀƴǘ ǘǊŀƛƴƛƴƎΩ 
13 5ŜŦƛƴƛǘƛƻƴ ƻŦ ΨǿƻǊƪƛƴƎ ǘƛƳŜΩ ǎŜŎǘƛƻƴ нόŎύ 
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CALCULATING THE AVERAGE WEEKLY HOURS OF WORK 

Limits on working time 

1.11. Regulation 25A14 sets out the average weekly limit on working time for doctors in training 
and how this group has been brought in to line with all other workers since August 2009. 
¢ƘŜ р ȅŜŀǊ ΨǘǊŀƴǎƛǘƛƻƴŀƭ ǇŜǊƛƻŘΩ was introduced to allow Trusts to overcome the difficulties 
of reducing doctors in training working hours. 

The Directive also provides for a period of 3 years after the transitional period when the 
Member State (UK Government) may seek approval from the Commission to disapply the 
48 hour limit from specific areas experiencing problems at reducing ŀ ŘƻŎǘƻǊΩǎ ƛƴ ǘǊŀƛƴƛƴƎ 
hours of work. In this instance the average weekly limit is not allowed to exceed 52 hours. 
This is otherwise known as derogation. For more on this, please see the relevant section 
later in this chapter. 

Calculating the average 

1.12. 9ƳǇƭƻȅŜǊǎ ŀǊŜ ƭŜƎŀƭƭȅ ƻōƭƛƎŜŘ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŜŀŎƘ ǿƻǊƪŜǊΩǎ ŀǾŜǊŀge hours of work per 
week does not exceed the limit specified by the Regulations. The formula to calculate the 
average is set out in Regulation 4(6). This states: 

άFor the purposes of this regulation, a worker's average working time for each 
seven days during a reference period shall be determined according to the 
formula 
 

 

where ς 

A is the aggregate number of hours comprised in the worker's working time 
during the course of the reference period; 

B is the aggregate number of hours comprised in his working time during the 
course of the period beginning immediately after the end of the reference 
period and ending when the number of days in that subsequent period on 
which he has worked equals the number of excluded days during the 
reference period; and 

C is the number oŦ ǿŜŜƪǎ ƛƴ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǇŜǊƛƻŘΦέ 

Reference period 

1.13. A ǿƻǊƪŜǊΩǎ ΨaverageΩ ƛǎ ŀǎǎŜǎǎŜŘ ƻǾŜǊ ŀ ΨǊŜŦŜǊŜƴŎŜ ǇŜǊƛƻŘΩΦ15 This allows a worker to work 
more than 48 hours in some weeks as long as the weekly average over the reference 
period is less than 48 hours. The first day of employment with a new employer is taken to 
be the start of the first reference period. For most workers the reference period is 17 
weeks, but it is 26 weeks for doctors in training.16  

                                            
14 Working Time Regulations 1998 
15 Article 16(2), 17(5), Regulation 4 and 25(a) 
16 Regulation 25A (3), WTR 



DEMYSTIFYING THE WORKING TIME REGULATIONS FOR DOCTORS IN TRAINING  

© Zircadian Ltd 2010                     www.zircadian.com                           Tel: 020 8946 8199 Page 13 / 99 

Figure 1 

 

 

 

 

 

 

1.14. Where the length of a workerΩs contract is shorter than the length of the prescribed 
reference period (assuming they do not renew it and instead move on to another 
employer) their average hours of work will be assessed over the number of weeks that 
they have been employed.17 For example, where a worker has been contracted to work for 
only ten weeks, the reference period will in turn be of 10 weeks in length. 

Figure 2 

 

 

 

 

 

 

1.15. ²ƘŜǊŜ ŀ ǿƻǊƪŜǊΩǎ ƭŜƴƎǘƘ ƻŦ ŜƳǇƭƻȅƳŜƴǘ ƛǎ ƭƻƴƎŜǊ ǘƘŀƴ the applicable reference period, 
the employer would look at the work carried out in the previous weeks (equal to the 
length of the reference period) to calculate the average. Unless specified otherwise within 
a relevant agreement, EWTD hours will always be calculated retrospectively in this 
ƳŀƴƴŜǊΦ ¢Ƙƛǎ ƛǎ ƪƴƻǿƴ ŀǎ ΨǊƻƭƭƛƴƎΩ ǊŜŦŜǊŜƴŎŜ ǇŜǊƛƻŘǎΣ ƛΦŜΦ ǘƘŜ ŎŀƭŎǳƭŀǘƛƻƴ ƛǎ ǳƴŘŜǊǘŀƪŜƴ 
each week and always looks back from the last week of work undertaken for the length of 
the reference period.18 

 

 

                                            
17 Regulation 4(4), WTR 
18 See later in this chapter for a discussion on rolling and successive reference periods. 

Ref period (wks 1ς26) 

Av hrs / wk = 47:42 

Target = 48:00 

COMPLIANT 

Ref period (wks 1ς10) 

Av hrs / wk = 47:24 

Target = 48:00 

COMPLIANT 

Terminates employment 
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Figure 3 

 

 

 

 

 

 

 

 

 

1.16. Whilst we can see from the example above how the calculations work once the reference 
period has been achieved, there is a lack of clarity as to what calculations are to be made 
(if any) before the first full reference period has been worked. For example, should a 
calculation be made at week 6 of a 26 week reference period? This is an important 
question as an employer will not have a full and representative picture of their employeeΩs 
hours until the end of the first reference period. Until this point, the picture will be built 
up on a week by week basis. We need to consider the following; 

¶ Are any calculations required before the end of the first reference period, or 

¶ Does a worker have to have worked less than 48 hours on average every week, using 
the data collected up to that specific week, before the end of the first reference 
period? 

We suggest that there are two viable approaches that could be taken. The first 
interpretation disregards all averages until the end of the first reference period is reached 
(the principle being that each reference period only has 1 average calculation assessed at 
the end of the period). For example, an employer would monitor and record a doctorΩǎ 
EWTD hours on a weekly basis during the 26 week reference period but would not 
calculate their EWTD hours average until the 26th week. The number of hours worked by 
this doctor on any specific week is irrelevant, as long as the hours are below 48 on 
average by the end of the first reference period. This interpretation offers the greatest 
flexibility for employers and employees alike, whilst still ensuring that the EWTD hours 
obligation is met by the end of the reference period. Using this approach, the working 
arrangement illustrated in Figure 4 complies with the Regulations. The ΨŀǾŜǊŀƎŜΩ exceeds 
the 48 hour limit for most of the reference period (see dotted blue line) but falls under 
the limit when assessed over 26 weeks (see dotted blue line for week 26). 

 

 

 

 

Rolling ref period 1 (weeks 1 ς 26) 

Av hrs / wk = 47:39 

Rolling ref period 2 (weeks 2 ς 27) 

Av hrs / wk = 47:39 

Rolling ref period 3 (weeks 3 ς 28) 

Av hrs / wk = 47:30 

Multiple rolling reference periods: 

The rolling average must be less than 

the 48 hour limit after the first 

reference period (solid blue line 

above) i.e. from week 26 onwards. 

Prior to this point (weeks 1 to 25) the 

rolling average can exceed this limit. 
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Figure 4 

 

 

 

 

 

 

The second interpretation is based on the principle that the average cannot exceed the 48 
hour limit at any point during the reference period. This interpretation effectively looks at 
the calculation every single week, based on the hours worked up to the present time. This 
increases the number of possible breaches compared to the first interpretation. However, 
as time goes on, ǿƻǊƪŜǊǎ ǿƛƭƭ ΨōŀƴƪΩ ǎǇŀǊŜ ƘƻǳǊǎ ŦƻǊ ǳǎŜ ƭŀǘŜǊ ƻƴ ƛƴ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǇŜǊƛƻŘΦ 
For example, if a worker undertook 46 actual hours of work in the first week, they would 
be able to work 50 actual hours in the second week, without the average going over 48. In 
Figure 4 aboveΣ ǘƘŜ ŘƻŎǘƻǊΩǎ average exceeds the 48 hour limit from weeks 1 to 23. Using 
this second interpretation, we would consider that the first reference period shown above 
therefore breaches the hours limit. 

It could be argued that this interpretation provides a safety net for workers who have just 
begun employment with the employer, preventing them from being forced to work long 
hours in the first few weeks. For the NHS where 24 hour service is required, this may be 
an overly restrictive interpretation. This interpretation is far less flexible than option 1, 
but it can be said to offer more protection in terms of health and safety. 

1.17. As we have already stated, it is unclear as to which of these represent the intention of the 
legislation. A court may interpret the law in either of the above ways. Even so, we 
consider that based on the information and examples that we have expressed above, the 
methodology prescribed in the first interpretation provides employers and workers with 
the more flexible system whilst ensuring health and safety is achieved.  

1.18. If a worker serves notice for the termination of their contract before the end of the 
current reference period, the reference period will need to be shortened accordingly to 
reflect this. Any change in the length of the reference period may result in the average 
being above 48. Where this is the case, the employer may wish to consider options in 
order to lower the average to compliant levels before they leave employment.19  This may 
be brought about by requesting the worker to take any remaining annual leave 
entitlement and/or reducing the remaining contracted hours.  

Excluded days 

1.19. According to Regulation 4(7), an excluded day is defined as any day when a worker is 
absent during the reference period through exercising their statutory right to annual 
leave, or if they are on maternity, paternity, adoption or sick leave, or any other period 

                                            
19 Regulation 15 (2)(a), see section on excluded days later in this chapter for how annual leave can affect the average hours figure 

Ref period (wks 1ς26) 

Av hrs / wk = 47:42 

Target = 48:00 

COMPLIANT 
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which both sides have agreed to exclude from the reference period. If the reference 
period includes any excluded days, the same reference period is extended by an equal 
number of worked Řŀȅǎ ŀǎ ŀǊŜ ŜȄŎƭǳŘŜŘ ǘƻ ŜƴǎǳǊŜ ŀ ΨŦǳƭƭΩ ǇŜǊƛƻŘ is assessed.20 This 
arrangement is a way of mitigating the effects of such absences when calculating the 
average hours worked each week by a worker. 

The extension to the reference period must be based on the number of ΨworkedΩ days 
only. Therefore, any extension to the reference period must continue until the number of 
excluded days are equalled by the number of ΨworkedΩ days in the extended period. For 
example, if we need to extend the reference period to replace 5 excluded days, the 
extension will continue until 5 worked days have been added. We consider that a day is 
ΨǿƻǊƪŜŘΩ ǿƘŜǊŜ ŀƴȅ ŀƳƻǳƴǘ ƻŦ ǿƻǊƪ Ƙŀǎ ōŜŜƴ ǳƴŘŜǊǘŀƪŜƴΦ It is important to note that the 
definition of ΨdayΩ ƛƴ ǘƘŜ ǊŜƎǳƭŀǘƛƻƴǎ ƛǎ άa period of 24 hours beginning at midnight;έ 
therefore, a nigƘǘ Řǳǘȅ ǿƘƛŎƘ ŜƴŎƻƳǇŀǎǎŜǎ ǘǿƻ ΨdaysΩ ǿƻǳƭŘ Ŏƻǳƴǘ ŀǎ ǘǿƻ ǿƻǊƪŜŘ Řŀȅǎ 
when calculating excluded days.   

In Figure 5 below the worker has taken 2 weeks of statutory leave during the reference 
period in weeks 5 and 19. This equates to 10 excluded days which means, according to the 
formula provided in Regulation 4, the 26 week reference period should be extended by 10 
worked days i.e. recognise the work carried out in weeks 27 and 28. The first illustration 
highlights how the average for the 26 week reference period is compliant if the concept of 
excluded days is ignored. 

Figure 5 

 

 

 

 

 

 

Figure 6 highlights how the average for the reference period is non-compliant when the 
concept of excluded days is recognised and work carried out in weeks 27 and 28 is used to 
calculate the average. In this example the 26 week reference period also recognises the 
effect of 10 excluded days in weeks 27 and 28. These extra hours push the average for the 
reference period above the 48 hour limit making the working arrangement non-compliant. 

 

 

 

 

                                            
20 The start of the next reference period is not affected by the addition of excluded days to the last one. 

Ref period (wks 1ς26) 

Av hrs / wk = 44:53 

Target = 48:00 

COMPLIANT 

5 days annual leave 5 days annual leave 
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Figure 6 

 

 

 

 

 

 

1.20. We consider that statutory annual leave will always be taken by a worker first, before any 
contractual leave. Any contractual leave that a worker is entitled to is not counted as an 
excluded day, unlike statutory leave. Therefore, as a worker progresses in time through 
the annual leave year, managers will find that excluded days suddenly stop taking effect as 
a worker uses up their statutory leave and begins using contractual leave. At this point 
annual leave will be counted as zero hours and will not be excluded. This means that later 
on in the year, working time average calculations will suddenly drop by a number of hours 
per week, depending on how much contractual leave is available. It is also important to 
note that additional leave is treated in the same way as contractual leave in this instance 
and is therefore not excluded from the calculation.21 

1.21.  Employees will sometimes take less than full days off (i.e. half days); this raises the 
question of how many days should be added on after the reference period. Consider the 
following scenario, if a worker has taken 5 days off as annual leave during a single week 
and has also taken half a day of annual leave elsewhere in the reference period, how 
many days do we need to extend the reference period by? The Regulations state that a 
ΨŘŀȅΩ ŎƻƳǇǊƛǎŜǎ ƻŦ ŀƴȅ ǇŜǊƛƻŘ ƻŦ ŀƴƴǳŀƭ ƭŜŀǾŜΣ22 therefore we consider that where a period 
of statutory annual leave has been taken, regardless of the amount of time, the entire day 
is excluded from the calculations and is added on after the reference period. In the 
example above, this would result in 6 days being added on to the reference period. The 
days that are to be added on must be planned to be, or must have been, worked. The 6 
days that have been excluded in the given scenario are replaced by the first 6 worked days 
following the reference period.23  

1.22. Figure 7 below shows us the effect that these extra days have on our calculations. If the 
excluded days are of a relatively low intensity, the hours that are to be added into the 
calculation will have less of an impact on the overall average hours. The example below 
shows us the same roster as the one illustrated above. However the excluded days in this 
case include far less work. We can now see that the average has fallen below the 48 hour 
limit. Those weeks immediately following the reference period can have differing impacts 
on the average hours, depending on how much work is expected. 

 

                                            

21 Regulations 4 (7)(a), WTR, see the chapter on annual leave below for an explanŀǘƛƻƴ ƻŦ ΨŀŘŘƛǘƛƻƴŀƭ ƭŜŀǾŜΩΦ 
22 ibid 
23 Regulation 4 (6), WTR 

Ref period (wks 1ς26) 

Av hrs / wk = 48:55 

Target = 48:00 

NON-COMPLIANT 

5 days annual leave 5 days annual leave 

10 excluded days 
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Figure 7 

 

 

 

 

 

 

A manager could use this knowledge to adapt the rostered hours to ensure compliancy 
before an issue arises. For example; let us consider that two weeks (statutory) annual 
leave have been taken by a worker during the reference period. The manager responsible 
has included the two weeks immediately following the reference period to account for the 
excluded days and finds that the worker is working over the 48 hour limit. Upon closer 
inspection, the manager notices that the two weeks following the reference period are 
both of high intensity. The manger therefore swaps these two weeks with another worker 
(who is not as close to the 48 hour limit) who was due to work at a low intensity during 
this period. These two low intensity weeks have the effect of sufficiently reducing the 
average to compliant levels. 

1.23. It is important to note that excluded days do not need to be recognised once a worker 
ceases to be employed. This means, in the case of a worker employed by a single 
employer for only 26 weeks, any statutory annual leave taken during the reference period 
will not result in the reference period being extended by the same number of days to 
replace the annual leave.24 This will result in the average weekly hours of work being 
reduced significantly. For example, where the standard weekday duty is 9 hours in length 
(8am ς 5pm) and a worker takes 14 days of annual leave in the 26 week period of 
employment, the average hours of work will be reduced by approximately 4.8 hours per 
week. Each day of leave counts as zero hours of work instead of the standard 9 hour day 
of work. This will be the result only when a worker is employed for up to the length of the 
appropriate reference period. This does not apply if a worker is employed for longer as 
excluded days can be taken into account. 

1.24. These excluded day calculations are dynamic; they can be changed at any point in time. 
Even after an employee has completed a reference period, it is still possible for the 
employer to make changes to their work pattern to lower or raise their average hours. 
This is possible through the use of excluded days. There are a couple of points that an 
employer should consider; 

                                            
24 This interpretation is based on legal opinion received by Zircadian from John Bowers QC, June 2009. His rationale for this was; 

άwŜƎǳƭŀǘƛƻƴ пόнύ ƛƳǇƻǎŜǎ ǘƘŜ ǊŜŎƻǊŘ ƪŜŜǇƛƴƎ Řǳǘȅ ƻƴ ǘƘŜ άŜƳǇƭƻȅŜǊΦέ ¢ƘŜǊŜ ƛǎ ƴƻ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŘƛǎŎƻǾŜǊ ǿƘŀǘ ƘƻǳǊǎ ŀƴ ŜƳǇƭƻȅŜŜ Ƴŀȅ ǿƻǊƪ 

for a different employer and indeed there will be cases where an employee (probably not a doctor in training) has more than one job. 

Regulation 25A(4) ...assumes that the counting of working time begins anew with each employer. There is no obligation to look at rotas or 

ǘƛƳŜ ƳƻƴƛǘƻǊƛƴƎ ƻŦ ŀƴƻǘƘŜǊ ŜƳǇƭƻȅŜǊ ƻǊ ǘƻ ŎŀǊǊȅ ŀƴȅǘƘƛƴƎ ŀŎǊƻǎǎΦ 9ŀŎƘ ŜƳǇƭƻȅƳŜƴǘ ƛǎ ǘƘǳǎ ŀ ŘƛǎŎǊŜǘŜ ǳƴƛǘΦέ 

Ref period (wks 1ς26) 

Av hrs / wk = 47:39 

Target = 48:00 

COMPLIANT 

5 days annual leave = 0 hours 5 days annual leave = 0 hours 

10 excluded days 
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(i) If a manager does not know the hours that are to be worked following the 
immediate reference period, they will not know how many hours require to be put 
back in to the calculation for any excluded days. 

(ii) Employers should consider creating rosters that are longer than the applicable 
reference period. This would allow for managers to have the necessary information 
with which to plan them to be compliant. 

(iii) The effect of excluded days differs depending on the weeks that are being added at 
the end of the reference period. If these are busy weeks, the average will increase. 
Managers would be well advised to ensure that where possible, any worker who has 
had annual leave during a reference period starts the next reference period with as 
quiet a week as possible. This can have a dramatic effect on lowering the average. 

(iv) Employers should also plan annual leave as far in advance as possible so that they 
can plan for the effect of excluded days upon the average. 

(v) Excluded days do not include any holiday entitlement over the statutory 4 weeks, 
study leave or any additional leave such as bank holidays. These holiday 
entitlements have a zero hours figure. 

(vi) If a worker is planned to have further leave during the period immediately following 
the reference period, the calculations will ignore this time and will instead look at 
the next period of time that ƛǎ ΨǿƻǊƪŜŘΩ25 

(vii) If a worker leaves at the end of the reference period, excluded days would not need 
to be taken into account and any statutory leave taken during the reference period 
would instead count as zero hours. 

Rolling and Successive Reference Periods 

1.25. Reference periods can be calculated in two ways; through the use of rolling or successive 
periods. ¢ƘŜ ŜƳǇƭƻȅŜǊ ŀƴŘ ŜƳǇƭƻȅŜŜ Ƴŀȅ ŀƎǊŜŜ ƛƴ ŀŘǾŀƴŎŜΣ ǘƘǊƻǳƎƘ ǘƘŜ ǳǎŜ ƻŦ ŀ ΨǊŜƭŜǾŀƴǘ 
ŀƎǊŜŜƳŜƴǘΩΣ26 which type of reference period is to be used. There are merits and 
drawbacks attached to each method. Whichever method is in place, the employer and 
worker must know in advance how working time is being monitored and when the 
reference period starts and when it ends. 

Rolling periods calculate EWTD every week based on the work undertaken in the previous 
26 weeks. Therefore, the first reference period would be weeks 1-26, a second using 
weeks 2-27, a third using weeks 3-28, etc... 

 

 

 

 

 

 

 

                                            
25  Ibid, N21 
26 Regulation 4 (3), WTR 
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Figure 8 

 

 

 

 

 

 

 

 

 

1.26. If an employer is implementing a rolling reference period, they will need to be aware that 
the excluded days will alter the calculations on a week by week basis, making it very 
difficult to predict EWTD compliance without a proposed roster to work from. This roster 
would need to be continually updated to be 3 or 4 weeks longer than the reference period 
to account for the constantly changing effects of excluded days.  

1.27. Regulation 4(3)(a) allows for reference periods to be calculated successively rather than 
on a rolling basis, i.e. from weeks 1-26, 27-52, etc... The average weekly hours of work 
may be assessed for each successive reference period where a relevant agreement is in 
place.27 ! ΨǊŜƭŜǾŀƴǘ ŀƎǊŜŜƳŜƴǘΩ ƛǎ ŘŜŦƛƴŜŘ ŀǎΤ 

άΦΦΦƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ŀ ǿƻǊƪŜǊΣ ƳŜŀƴǎ ŀ ǿƻǊƪŦƻǊŎŜ ŀƎǊŜŜƳŜƴǘ ǿƘƛŎh applies to him, 
any provision of a collective agreement which forms part of a contract between 
him and his employer, or any other agreement in writing which is legally 
enforceable as between the worker and his ŜƳǇƭƻȅŜǊΦέ28 

If a worker is expected to work set hours each week i.e. 40 hours per week, the above 
mentioned issues with rolling reference periods will have little or no effect. However, 
employers whose workers have large differences in the hours being worked from one 
week to the next (i.e. shift workers) will find great difficulty in predicting EWTD 
compliance. In this situation, we would advise that an employer makes use of the 
successive reference period provision that is provided in the Working Time Regulations.29 
Where workers do not work a standard week, there is arguably a necessity for the 
employer to implement a mechanism for recording both predicted and actual work for 
reasons of calculating average hours. 

Successive reference periods effectively reduce the number of times that EWTD needs to 
be calculated. In the scenario we used above, there would only be two reference periods; 
one running from weeks 1-26 and a second running from weeks 27-52. This reduces the 

                                            
27 Ibid 
28 Regulation 2,  defiƴƛǘƛƻƴ ƻŦ ΨǊŜƭŜǾŀƴǘ ŀƎǊŜŜƳŜƴǘΩΣ ²¢w ς examples  of  workforce and individual agreements can be found in the 

appendices 
29 Regulation 4(3)(a), WTR 

Reference period 1 (weeks 1 ς 26) 

Av hrs / wk = 47:39 

Reference period 1 (weeks 2 ς 27) 

Av hrs / wk = 47:39 

Reference period 1 (weeks 3 ς 28) 

Av hrs / wk = 47:30 

Multiple rolling reference periods: 

The rolling average must be less than 

the 48 hour limit after the first 

reference period (solid blue line 

above). 
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opportunity for EWTD breaches in the maximum weekly working time calculation. The 
rolling reference periods calculate the average every single week after the end of the first 
reference period, thereby increasing the possibility of an EWTD breach. The successive 
approach allows an employer to predict what the EWTD hours will be by the end of the 
reference period, as long as the work that is to be undertaken immediately following the 
reference period is known through an accurate duty roster. 

Figure 9 

 

 

 

 

 

 

5ŜǇŜƴŘŜƴǘ ǳǇƻƴ ǿƘŜƴ ŀƴƴǳŀƭ ƭŜŀǾŜ ƛǎ ΨōƻƻƪŜŘΩΣ (and not withstanding any unexpected 
sick, maternity or paternity leave) employers will be able to predict the expected EWTD 
hours without having to worry about constant fluctuations in the average every week. 

This approach also provides greater flexibility in terms of when work can and cannot be 
undertaken. For example, because the calculation is undertaken far less regularly (twice a 
year for doctors in training, rather than 26 times under rolling method), a worker would 
have far more flexibility to work more than 48 hours in any given week and not need to 
balance out the average until the end of the given reference period.  

On top of this, because the days following the reference period that are replacing the 
excluded days are not changing every week, a manager may be able to swap these with 
other less intense days in order to drop the EWTD hours average. For example,  a worker 
may be rostered to work 50 hour weeks during weeks 18, 19 and 20, thereby increasing 
the average over the reference period of weeks 1-17 to a point over 48 hours. A manager 
ŎƻǳƭŘ ǎǿŀǇ ǘƘŜǎŜ ǿŜŜƪǎ ǿƛǘƘ ǇŜǊƛƻŘǎ ƭŀǘŜǊ ƛƴ ǘƘŜ ƴŜȄǘ ǊŜŦŜǊŜƴŎŜ ǇŜǊƛƻŘ όƭŜǘΩǎ ǎŀȅ ǿŜŜƪǎ 
25, 26 and 27) that are not so work intensive, perhaps only being 45 hours a week, 
thereby dropping the average. This could not occur to the same effect in rolling reference 
periods since the effect of swapping these duties may actually make further issues in later 
reference periods. 

1
st
 reference period 1 (weeks 1 ς 26) 

Av hrs / wk = 47:39 

Target = 48:00 

COMPLIANT 

 

Successive reference period 1 (weeks 2 ς 27) 

Av hrs / wk = 47:39 

Target = 48:00 

COMPLIANT 
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CALCULATING THE AVERAGE FOR DOCTORS IN TRAINING 

How the average applies to doctors in training 

1.28. It is often the situation that theoretical exercises do not work in practice or that issues 
arise that were not considered originally. As such, we shall now consider how the above 
mentioned averages apply in the context of the NHS and in particular to doctors in 
training. 

In the case of doctors in training, the reference period is not 17 weeks. Instead doctors in 
training are assessed over a 26 week reference period.30 This reference period can be 
calculated on a rolling or successive basis, but based on our arguments in the previous 
section, it seems clear that successive reference periods will provide Trusts with an 
accurate, workable system with which to calculate EWTD hours. This method is arguably 
better in terms of health and safety within the NHS as it promotes a culture of forward 
thinking and preparation. It does this by highlighting those individuals who need to work 
less to lower their average, and equally, by showing the employer those individuals who 
have the capacity to work extra hours. 

1.29. Currently, the vast majority of NHS Trusts within the UK calculate EWTD average hours by 
looking at an individual rota and extending it out over a theoretical 26 week reference 
period. In the absence of any other information, this approach allows a Trust to crudely 
estimate what percentage of their training posts, as opposed to doctors, comply in theory 
with the Regulations. Lǘ ƛǎ ½ƛǊŎŀŘƛŀƴΩǎ ōŜƭƛŜŦ ǘƘŀǘ ǘƘƛǎ ŀǇǇǊƻŀŎƘ ǿƻǳƭŘ not be supported by 
the courts as a means of accurately ŀǎǎŜǎǎƛƴƎ ŘƻŎǘƻǊǎΩ ƘƻǳǊǎ ƻŦ ǿƻǊƪ ŀƴŘ ǿƘŜther they 
comply in reality with the Regulations. 

1.30. Most doctors work on a placement within a rota for a specified period of time, before 
moving on to a different placement on a different rota. These placements are often of a 
duration that is less than the specified reference period. Therefore to calculate EWTD 
hours accurately, ƛǘ ƛǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ΨǎǘƛǘŎƘΩ together the placements worked by an 
individual doctor and assess the underlying duty rosters against each 26 week reference 
period. It is worth noting that no two doctors will have the same roster. Whilst a number 
of doctors may share the workload of a single rota, after this placement has finished, the 
doctors may well be moved onto separate rotas elsewhere. It is for this reason that 
rostering alone provides an accurate and individual basis for calculating EWTD. We can 
ǳǎŜ ǊƻǎǘŜǊƛƴƎ ǘƻ ƛƴŘŜǇŜƴŘŜƴǘƭȅ ǘŀƛƭƻǊ ŀ ŘƻŎǘƻǊΩǎ ǿƻǊƪƭƻŀŘ ǘƻ ŜƴǎǳǊŜ ŎƻƳǇƭƛŀƴŎŜΦ ²Ŝ ǎƘŀƭƭ 
now discuss how to calculate the average hours within rostering and highlight any 
potential issues. 

1.31. Figure 10 ǎƘƻǿǎ ǳǎ ŀƴ ŜȄŀƳǇƭŜ ƻŦ ŀ ŘƻŎǘƻǊΩǎ ǊƻǎǘŜǊ ŦƻǊ с ƳƻƴǘƘǎΦ ¢Ƙƛǎ ǊƻǎǘŜǊ ƛǎ ōŀǎŜŘ ƻƴ 
two rotas (or placements), pinned together. We can see that the two placements are both 
13 weeks in duration. Together, these placements form a 26 week reference period.  

                                            
30 Article 17 2(b), EWTD, Regulations 4 (5) &  25A (3) (a -b) , WTR 
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Figure 10 

 

 

 

 

 

 

We can observe that throughout this 26 week reference period, this particular doctor will 
often find their average hours of work rises above 48. For example, by week 13 the 
doctorΩs average hours are somewhere in the region of 49 per week. We consider this to 
be inconsequential as far as working time is concerned since the doctorΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎ ƻŦ 
work must not exceed the 48 hour limit over the course of the full reference period. We 
can see from the example that by week 26 (the end of the reference period) the average 
has dropped below 48. 

1.32. As we stated earlier, the legislation is unclear as to whether a worker can work over 48 
hours on average up to the end of the reference period. Does the average have to be less 
than 48 hours continuously throughout the reference period? We consider that were this 
to be the case, the situation for doctors in training would not only be overly restrictive, it 
would also be unworkable within the NHS. This would result in the situation where a 
doctor in training would not be able to work a week of night or late shifts in the first week 
of the reference period if this resulted in the average hours being over 48 for this week. 
We consider that if a Trust can show the prospective roster for the entire reference period 
and, in turn, show the predicted average for that reference period, any issues arising from 
weeks at the beginning of the employment where the average exceeds 48 can be safely 
monitored and advocated. This interpretation would allow Trusts to roster doctors to 
work at levels above 48 hours on average at any point during the reference period, as long 
as the average drops below 48 by the end of the reference period. This is clearly our 
interpretation and a court may consider the more restrictive approach to be what was 
originally intended. 

1.33. If the Trust is employing a rolling reference period methodology, the end of the first full 
reference period (26 weeks in this case) is the important moment. The average from this 
point onwards must be below 48. Up until this point doctors have (depending upon 
interpretation) been able to work above the 48 hour average limit since the calculation 
was working from a reference period that was less than 26 weeks. After the end of the 
reference period, we can from then on use previously recorded data to work out the 
average, for example weeks 2-27, 3-28, and 4-29. Therefore, the average must always be 
below 48 after this point. 

Figure 11 shows our average hours up to and after the 26 week reference period. We 
consider this roster to be compliant as once the 26 week mark has been passed the 
average hours are always below the 48 hour limit. A Trust can now use this information to 
their benefit. Using the calculations provided by the table in the example, a Trust can 

Placement 1: paediatrics Placement 2: cardiology 

Ref period (wks 1ς26) 

Av hrs / wk = 47:42 

Target = 48:00 

COMPLIANT 
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provide doctors who are below the limit with extra contractual shifts to build up their 
average hours. 

Figure 11 

 

 

 

 

 

 

 

 

 

 

1.34. Unfortunately, the rolling reference period will actually be very difficult for a Trust to 
implement accurately due to the issues involved in calculating the effects of excluded 
days. The effect of excluded days will make it very difficult, if not impossible, for a roster 
manager to predict what the EWTD hours will be in any given period without knowing how 
many annual leave days are to be taken, how many are statutory, what days are to replace 
the excluded days and their length. To make matters worse, any fluctuation in the hours 
that are predicted and those that are actually worked (such as longer than expected 
hours) can have large consequences, as can any unexpected leave such as maternity or 
sick leave. For example, if a doctor records 50 hours in a week instead of the 48 that were 
expected, the average for that particular reference period may increase beyond 48. This 
would then affect every calculation until the roster manager cuts back on the contracted 
hours for this doctor or until this particular week is rolled out of the calculation (26 weeks 
later). If the Trust was using successive reference periods, the roster manager would have 
until the end of the reference period to balance out the hours, making it less likely for 
EWTD hours to be breached. As a result of this, we advise that a Trust undertakes the 
successive reference period methodology when calculating EWTD.  

1.35. Trusts that roster their doctors ahead of time will find that they have advantages in 
planning any required extra contractual work. This is because they will be able to 
accurately assess which doctors have time available for locum work within the limits 
created by EWTD. 

Equally, Trusts will also be able to see which doctors are in danger of breaching the hours 
limit. This will provide Trusts with the opportunity to act ahead of time, before non 
compliance becomes an issue. 

Looking at a longer period of time than the reference period alone also allows Trusts and 
roster managers alike the opportunity to see the effect that individual placements have on 
ŀƴ ŜƳǇƭƻȅŜŜΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎΦ {ƛƴŎŜ Ƴƻǎǘ ǇƭŀŎŜƳŜƴǘǎ ƻƴ a single rota will have different 

Placement 1: paediatrics Placement 2: cardiology 

Week 26: from this point on the rolling average 

(based on the previous 26 weeks) must always be less 

than 48 hours.  

Locum work: dr can work locum shifts if extra work 

does not push average above limit or dr has opted 

out (see green bars) 
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hours totals for Working Time calculations, it would be possible for a roster manager to 
solve an issue of non compliancy relating to the hours limit purely by changing a doctors 
placement within a rota. For example, a roster manager may have noticed that a doctor is 
expected to be over the hours limit due to the combination of placements that they have 
been assigned to. By swapping one of these placements with another colleague on the 
same rota (who has a slightly less intense placement) the roster manger may be able to 
drop the expected hours by a sufficient degree to satisfy the legislation. 

1.36. This approach of measuring compliance across placements has numerous benefits; 

(i) Knowledge of EWTD compliance: ōȅ ŜƴǘŜǊƛƴƎ ŀ ŘƻŎǘƻǊΩǎ roster onto a table in 
advance of the roster being worked, it is possible for an employer to easily calculate 
whether a doctor will comply with the working hours limit by the end of the 
reference period.  

(ii) Accuracy: this picture provides employers with an accurate means of calculating 
average hours on an individual basis, including the effects of any excluded days. 

(iii) It is dynamic: once the doctor begins work on this roster, it is likely that their hours 
will alter in some way from both their contracted and rostered hours. By using a 
methodology as we do in the examples above, an employer can update the 
calculations as required and instantly see what effect this will have upon the 
ŘƻŎǘƻǊΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎΦ ¢Ƙƛǎ ǇǊƻǾƛŘŜǎ ŀƴ ŜƳǇƭƻȅŜǊ ǿƛǘƘ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ŀŘŀǇǘ 
ǘƘŜƛǊ ŜƳǇƭƻȅŜŜΩǎ ǊŜƳŀƛƴƛƴƎ ǿƻǊƪ ǘƻ ǊŜŘǳŎŜ ǘƘŜƛǊ ƘƻǳǊǎ ǘƻ ŜƴǎǳǊŜ ŎƻƳǇƭƛŀƴŎŜ 

(iv) Provides maximum efficiency: employers can see where an employee will be below 
the average at the end of the reference period. This means the employee can, if 
they so choose, to work extra-contractual or locum shifts safe in the knowledge that 
this will not cause issues with compliancy. For example, if a doctor is due to finish 
the reference period with an average of 46 hours per week, the Trust will be able to 
provide this employee with an increase of 2 hours per week; this is equal to 52 
hours in total over the 26 week reference period. Clearly this would be of great 
benefit to a Trust, allowing them to maximise the working time of their doctors in 
training. 

(v) ΨIƻǘΩ ŀƴŘ ΨŎƻƭŘΩ ǇŜǊƛƻŘǎ: a roster manager would be able to maximise coverage and 
ŜŦŦƛŎƛŜƴŎȅ ǿƛǘƘƛƴ ŀ ¢Ǌǳǎǘ ǘƘǊƻǳƎƘ ǘƘŜ ǳǎŜ ƻŦ ΨƘƻǘ ŀƴŘ ΨŎƻƭŘΩ ǇŜǊƛƻŘǎΦ Lƴ ƻǘƘŜǊ ǿƻǊŘǎΣ 
ŘƻŎǘƻǊǎ Ŏŀƴ ōŜ ǊƻǎǘŜǊŜŘ ǘƻ ǿƻǊƪ ŀƴ ƛƴǘŜƴǎŜ όƻǊ ΨƘƻǘΩύ ǇŜǊƛƻŘΣ ǎǳŎƘ ŀǎ ƻƴ ŀ ǎǳǊƎŜǊȅ 
placement, and then use a latŜǊ ǇƭŀŎŜƳŜƴǘ ƛƴ ŀ ƭŜǎǎ ōǳǎȅ ŘŜǇŀǊǘƳŜƴǘ όŀ ΨŎƻƭŘΩ 
period) to balance out the hours. This balancing of placements cannot be 
undertaken when considering rotas on an individual basis, this could only occur by 
looking at all of the placements over an entire reference period. 

(vi) Emergency situation planning: expanding on the hot and cold periods suggested 
above in point (v); a Trust would have the flexibility to move their employees onto 
hot periods during an emergency to prevent services from being overstretched. 
These extra hours could then be negated following the emergency. 
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EXTENDING THE 26 WEEK REFERENCE PERIOD 

Related legislation 

1.37. Article 1931 provides employers with an opportunity to extend the working time reference 
period from 26 weeks up to 52 weeks. This should however only be applied where there is 
a collective or workforce agreement, and; 

ά...where there is objective or technical reasons or reasons concerning the 
organisation ƻŦ ǿƻǊƪΦέ32  

Why would an employer wish to extend the reference period? 

1.38. Following the full implementation of EWTD in August 2009 for doctors in training, many 
NHS Trusts are challenged to provide optimum medical cover whilst ensuring the average 
EWTD hours worked are at compliant levels. Extending the reference period to 52 weeks 
would provide Trusts with significantly greater flexibility in organising the resources 
available, allowing them to safely roster doctors to work periods of variable intensity e.g. 
hot and cold weeks. It should be noted that all other rest requirements would still apply 
during these times.  

Has this provision been used previously by the NHS? 

1.39. Yes. In October 2009, the NHS Staff Council reached an agreement33 to allow the reference   
period under the Working Time Regulations to be extended to 52 weeks for non-medical 
staff by local agreement. This was primarily to help resolve the workforce issues that were 
arising due to the swine flu pandemic. The NHS Staff Council has not advised on a time 
frame; it is unknown whether they intend for this reference period to be used for the 
duration of the pandemic only, or if it is a more permanent feature. 

Could this be used for medical staff such as doctors in training? 

1.40. Based on non-medical staff in the NHS, it is reasonable to assume that the 52 week 
reference period could apply for other employees of the NHS, including medical staff. 
Arguably, due to the unique work patterns that are undertaken by medical staff, there is a 
greater reason for extending the reference period in their case than for any other work 
group to allow for greater flexibility in workforce planning and ensuring safer patient care. 

In Ireland, the Irish Medical Organisation and the HSE have agreed that the reference 
period for averaging working time may be extended to up to 12 months for employees 
who work in excess of six months; this agreement includes junior doctors. 

Amendments to the Directive 

1.41. In April 2009, discussions between the European Commission and the European 
Parliament on making amendments to the European Working Time Directive ended 
without achieving a final agreement. They did however come to a number of preliminary 
conclusions that we may wish to consider. In particular, both parties agreed in principle to 
allow Member States to extend the reference period to 12 months through national 
legislation. They also made a point of highlighting the need to provide an incentive for 
companies not to resort to the opt-out, but to make use of a longer reference period 

                                            
31 EWTD 
32 Regulation 23(b), WTR 
33 Pay circular (AfC) 2/2009 
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where possible.34 It should be noted that these decisions have not been passed in law yet. 
No amendments will be made until after a two stage consultation has taken place in the 
near future. Trusts may however wish to use this information as evidence supporting any 
decision to adopt a 52 week reference period. Clearly, the European authorities consider 
an extension to the reference period as ŀ ōŜǘǘŜǊ ƻǇǘƛƻƴ ƛƴ ŎƻƳǇŀǊƛǎƻƴ ǘƻ ǿƻǊƪŜǊǎ ΨƻǇǘƛƴƎ 
ƻǳǘΩ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ŀƴŘ ǘƘŜ ǎŀŦŜƎǳŀǊŘǎ ǘƘŀǘ ŎƻƳŜ ǿƛǘƘ ǘƘŜƳΦ 

Practical application 

1.42. As we have discussed earlier, the 26 week reference period allows for doctors to work 
above the 48 hour average limit during an intense period provided it is balanced out by a 
quiet period. This system of hot and cold periods can be used to even greater effect where 
the reference period is extended to 52 weeks, providing greater flexibility and taking into 
account the variation in hours worked on different rosters during the reference period.  

Figure 12 

 

 

 

 

 

 

Figure 12 shows one of the benefits of having a 52 week reference period. We can see 
that at 26 weeks (i.e. the end of a more ƛƴǘŜƴǎŜ ƻǊ ΨƘƻǘΩ ǇƭŀŎŜƳŜƴǘ ƛƴ ŎƻƭƻǊŜŎǘŀƭ ǎǳǊƎŜǊȅ), 
ǘƘŜ ŘƻŎǘƻǊΩǎ average would exceed the 48 hour limit. However, when the average is 
assessed across 52 weeks, and the intense first placement is balanced by a less intense 
second placement, the average falls below 48. In effect, a 52 week reference period gives 
ŀ ¢Ǌǳǎǘ ŀ ƭƻƴƎŜǊ ǇŜǊƛƻŘ ƻŦ ǘƛƳŜ ƛƴ ǿƘƛŎƘ ǘƻ ōŀƭŀƴŎŜ ƻǳǘ ǘƘŜƛǊ ŜƳǇƭƻȅŜŜΩǎ ƘƻǳǊǎ to a point 
below the 48 hour limit. This allows for flexibility when organising a rotation of 
placements for a doctor without the need to unnecessarily keep the average weekly hours 
down in the more intense specialty. 

                                            
34 Opinion of the Commission pursuant to the second subparagraph of Article 251 (2) of the EC Treaty concerning the common position of 

the Council on the adoption of a proposed Directive of the European Parliament and of the Council amending Directive 2003/88/EC 

concerning certain aspects of the organisation of working time ς 2004/0209 (COD) 3.2.3 

Placement 1: colorectal surgery Placement 2: upper GI surgery 

52 week reference period 

Av hrs / wk = 47:19 

Target = 48:00 

COMPLIANT 
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If a roster manager is able to plan work placements for an entire year, the benefits in 
terms of efficiency and ƘƻǳǊΩs savings are quite distinct. For example: 

(i) The 52 week reference period provides greater flexibility, allowing doctors to work 
extra hours when needed and to have a greater amount of time in which to lower 
their hours back to the 48 hour average. This could be used to accommodate 
seasonal variations or periods of increased need e.g. during pandemic flu  

(ii) Lǘ ŀƭƭƻǿǎ ŘƻŎǘƻǊǎ ǘƻ ΨōŀƴƪΩ ŀƴȅ ŘƛŦŦŜǊŜƴŎŜ ōŜǘǿŜŜƴ ǘƘŜƛǊ ŀŎǘǳŀƭ ƘƻǳǊǎ ŀƴŘ ǘƘŜ пу 
hour limit each week for a longer duration. If a doctor only worked 46 hours every 
week for the first 26 weeks of their 52 week reference period, they would in effect 
have an extra 52 hours to work in the second half of the reference period. 

(iii) Most doctors in training are on rotation of training placements and work for a single 
employer for one year. Therefore, if they were working to a 52 week reference 
period, the Trust would not include any excluded days in the calculation (at least 20 
days statutory leave, plus any other leave on top) as the doctor has moved on to 
another employer and the reference period cannot be extended. This results in 
lowering ŀ ŘƻŎǘƻǊΩǎ ŀǾŜǊŀƎŜ ƘƻǳǊǎ ōȅ up to 5 or 6 hours per week on average over 
the reference period.  

(iv) In effect this provides an extra capacity of up to 6 hours per doctor per week that 
currŜƴǘƭȅ ƛǎƴΩǘ ōŜƛƴƎ ǳǎŜŘ ŘǳŜ ǘƻ ǘƘŜ ƳŀƴƴŜǊ ƛƴ ǿƘƛŎƘ ŀǾŜǊŀƎŜ ƘƻǳǊǎ ŦƻǊ 9²¢5 ŀǊŜ 
calculated. This frees up enough time for a doctor to undertake almost an extra 
normal working day every week. This could be considered as valuable training time 
that a doctor is otherwise losing out on. 
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52 HOUR DEROGATION 

Related legislation 

1.43. Article 17 (5) of the Working Time Directive allows for a derogation from the 48 hour limit 
for doctors in training. The derogation allows this group of workers alone to work for 
periods of up to 52 hours a week (on average over the reference period) for up to two 
years after the Directive takes effect. If a member state is having particular difficulty in 
achieving the limits preǎŎǊƛōŜŘ ƛƴ ǘƘŜ 5ƛǊŜŎǘƛǾŜΣ ŀ ŦǳǊǘƘŜǊ ȅŜŀǊΩǎ ŘŜǊƻƎŀǘƛƻƴ Ŏŀƴ ōŜ ŀǘǘŀined 
if necessary. The derogation only applies to the Working Time limit, it has no effect in 
respect of rest and leave provisions. 

In order to be granted derogation, a department must have particular reason for being 
unable to achieve the EWTD hours limit. These reasons could include delivering 24-hour 
immediate patient care or by being in either supra-specialist areas or in small, remote or 
rural units. At the time of writing, over 200 departments within the NHS have applied to 
have derogated status. 

Practical application 

1.44. Many departments within the NHS as a whole have applied (and been granted) 
derogations from the 48 hour limit. This therefore allows these departments to create 
rotas or placements that allow doctors to work up to an average of 52 hours per week. 
The question for Trusts is how does this arrangement work in practice? 

Figure 13 

 

 

 

 

 

 

 

 

Figure 13 above depicts ŀƴ ŜȄŀƳǇƭŜ ƻŦ ŀ ŘƻŎǘƻǊΩǎ ǊƻǎǘŜǊΣ ōǳƛƭǘ ŀǊƻǳƴŘ ǘǿƻ ǇƭŀŎŜƳŜƴǘǎΦ ¢ƘŜ 
first is in the paediatrics department and the second is in cardiology. Both are 13 weeks in 
length, but the cardiology rota is derogated. The average hours of work for the doctor is 
assessed over a 26 week reference period.  

We can see from the example that this doctor averages about 50 hours per week by the 
end of the reference period. On the one hand, we can argue that this is compliant since 
the second rota/placement in the reference period is derogated. However, we must 
consider that only half of this reference period involved a derogated rota/placement. 

Ref period (wks 1ς26) 

Av hrs / wk = 49:51 

Target = 52:00 

COMPLIANT 

Placement 2 (wks 14-26): 

Cardiology 

DEROGATED 

Placement 1 (wks 1-13): 

Paediatrics 

 














































































































































