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LEGAL DISCLAIMER

Whilst Zicadian Limited makes every attempt to ensure the accuracy and reliability of the
information contained in this document, this information should not be relied upon as a
substitute for formal advice from the originating bodies or departments, and independen
formal legal advice. Zircadian Limited, its employees and agents will not be responsible for any
lossof whatever nature and, hosoever arisingwhether or not adviseaf the possibility of such
lossfrom the use of, or reliance on this informatiar other documents which are referenced

by or linked to this document

Zircadian Limited assumes no responsibility for errors or omissions in this document or other
documents which are referenced by or linked to this document.
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INTRODUCTION

No part of the UK mployment sector has been affected a greater extenty the European
Working Time Directive than the NHS. In particular the Directive has had a pronounced influence
upon the provision and levels of service undertakerdbgtors in training It was not so long ago

that doctors in trainingwere expected to work 70 or@Bhour weekso further their skills and
learning experienceThis was the norm; doctors could be expected to undertake shift after shift,
all in the hope of developing their medical knowledge axgertise.

This changed with the introduction of the New Deal. Finally, caps were pdbotor in training

hours following health and safety concerns for patient and doctors alike. All of a sudden, Trusts
found themselves dealing with staff shortages; servieesre remodelled and training was
redesigned to make more effective use oR&®2 O 2 NJ A yimeli NI Ay Ay I Q&

Now once again, Trustsave beencalled upon to make further reductions. As of August tfie 1
2009, Trustshave to provide the same level of service afdre, but this is to be delivered by
doctors in trainingvho must work no more than 48 hours per week on average. On top of this,
there are also new rest periods that these doctors must achieve, including 11 hour breaks in
every 24 hour period and a dayf@very week.

The effect of this Directive is not yet known. Indeed, it may be many months, if not years, before
we understand the full picture of how these changes have affected not only the NHS as a whole
but also the experiences of patients and the déwf training achieved byloctors in training

How well Trusts manage to adapt to these new constraints and how they deal with the
unknowns of the legislation shall be interesting to observe.

It is in relation to the unknowns that this document has conm@at. There are many questions
that arise from looking at the Directive and Working Time Regulations that are yet to be
clarified; no one as yet has attempted to answer them in terms of their application to dortors
training. We aim to amend this here. #iin this document we have discussed all of the major
issues that arise from the current lesgation. We highlight all areas of concemanging from the
derogation and opt out, to the annual leave provisions and the question of monitoring.

We have attemped to interpret the provisions in a way that is both consistent and equitable,
often relying upon a common sense approach. This does not mean that our interpretation is
correct, nor does it mean that a court would agree with us. We do however believenthdtave
offered viable and fair solutions to questions that have been avoided by other parties,
companies and governments. Where a solution or answer is not appropriate or is unclear, we
have highlighted the concerns and issues, along with some posaiielgietations for Trusts to
make their own decision.

We have attempted to make this document as user friendly as possible, but due to the nature of
the information, the issues do not always allow for easy reading. We have included the referred
to legisldion in the appendices, along with the relevant case law to allow for easy reference.

This document has been a combined effort, written by Dr HeDaykton, Christopher Broome

and Dr Masood Ahmedt Zircadian, drawing on research and interpretation bistoaon practical
problems experienced by clients in implementing the new regulationee welcome any
comments or questions regarding this document and the issues it raises; please find our contact
details at the end of thaext chapter

Dr Henry Caeton, Christopher Broomgand Dr Masood Ahme(February2010)
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BACKGROUND TO ZIRGD

Zircadian Ltd was established in 2000 with the intention of providing NHS trusts with
professional, medical HR software and excellent levels of support for users. Sinegiitsihg

Zircadian has expanded and diversified rapidly to become the leading provider of software and
O2yadzZ GFyOe aSNBAOSa F2NJ YIyl3IAay3a it K2aALAGL
product, MRMLive, is used by over 130 NHS Trusts and fivategfic Health Authorities. More

than 1,000 users logonto MRMA @S Rl Af & d %ANDFIRAIFIYyQa aS02yR 02
has fast become the premier choice for online consultant job planning and has, to date, been
adopted by over 50 NHS Trusts. kidédion to these core systems, Zircadian offers modules for

St SOGNRYAO Y2yAil2NAYy3d 27 daydahd adiityR@s@nng, N&ae@ K 2 dzN.
management, locum management, and appraisal and revalidation. The company also provides
consultancy sergies. Zircadian continues to be the only supplier of vealsed doctor
management software with helpdesk support included.

Author profiles

Dr Henry Carleton MBBS BSc (Hons)
W Managing Director, Zircadian Limited

Henry established Zircadian Ltd in 2000 tmyide expert support to

hospitals, to help them manage their doctors more effectively. Henry
GNIAYSR la | 2dzyA2N) R2OG2NJ 4 . I NI Qs
developed an interest in effective medical resource management. In

1999 he joined the Thames §enal Action Team a$eir Junior Doctor

Advisor, where he helped trusts tackle the challenges of rota design and

the New Deal. Henry is a member of the Institute of Directors.

Christopher Broome LL.M.LLB. (Hons)
SeniorTraining & Support Consultan®ircadian Limited

l'a LI NI 2F %ANODFRAFYQ&a adzLlJLl2NI GSIY
Deal advice to Trusts on a day to day basis, Chris has provided the
company with a depth of legal knowledge. In particular, his expertise in
Medical law has proved invaluabin deciphering the requirements of
the European Working Time Directive and its applicatiomdators in
training. Chris has a merit award for a Masters in Medical Law and
Bioethics which greatly supplements his Law degree, both of which he
received fromthe University of Central Lancashire. During the time he
spent studying for these he wrote papers on issues including the
workings of the BMA, micromanagement of resources in the NHS and
costutility analy5|s Chrls also has a comprehensive understardimgnployment and contract

law, which has contributed significantly to the production of this document.

A
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Dr Masood Ahmed MBBS
Director, Zircadian Limited

Dr Masood Ahmedis one of a handful of medics with a detailed
knowledge of theEuropeanWorking TimeDirective BNTD) and the New
Deal contract for doctors in training. He is the author of 'Rota Design
2009' and 'A Compendium of Solutions for Implementing the Working
Time Directive for Doctors in Training from August 2009'. As Associate
Medical Director 6 the West Midlands Deanery Action Team he was the
Deanery lead for the first stage of implementing WTD for over 4,000
junior doctors. As Chairman of the BMA Junior Doctors' Committee

Negotiating Team, he led on the current Specialist Trainee pay scales
. negotiations. He has worked in close partnership with the Skills for Health

Workforce Projects Team, and the NHS North West EWTD Medical
Development Team, in tackling the challenges of the WTD.

Further information

If you should require further informatioon the Working Time Directive and its application to
doctors in training please cotact Zircadian on 020 8946 819%r send an email to
chris.broome@zircadian.conor visit the company website &ttp://www.zircadian.com
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EXECUTIVE SUMMARY

In this document, we advocate the following positions with regard to the European Working
Time Directive. We observe these positions to be those that an NHS Trust shouldecdaging

to effectively integrate a compliant EWTD working environment. These positions will create a
setting that promotes safe working, whilst ensuring that a Trust minimises its risk of non

compliance with the Directive;

f  Trusts should ensure that arvelLJt 28 SSQa | gSNIF IS K2dzNAR | NS o0 &
of the hours worked duringeach reference period (typically 26 weeks for doctors in
training).

T ! R200G2NJ Ay GNYAYAYy3IQa | @SNI hé&d bK@sidzNErosor y 2 y f
0KF G Ydirindiddkia®icements together.

1 Trusts should consider introducing successive reference periods with regard to calculating
the average hours worked.

1 A 52 week reference period would allow greater flexibility to working patterns. This
alternative shaild be considered by all Trusts.

1 Employees that wish to opt out must provide written notification to this effect. Trusts
should clarify the minimum notification period required before employees can opt back in.

1 Those doctors whom opt out may need to haveeir hours monitored for health and
safety reasons.

1 Rotas that have been derogated may have an unintended effect upon the calculation of
average hours. Trusts should specify how these rotas will be calculated with regard to the
48 hour average.

The effectof excluded days must be taken into account when calculating the 48 hour limit.

Compensatory rest should not be planned into rotas. It is for use as an emergency
provision only.

1 Following developments with the ECJ, employers are responsible for ensuratg th
minimum rest requirements are achieved. Monitoring can provide evidence to show this.

1 Monitoring should be dynamic. Those employees who are more likely to breach the 48
hour limit should be monitored more often than those who are not.

1 Monitoring recordsshould be kept for at least two years.
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WORKINGIME

WHAT IS WORKING TIRME

Definition
1.1. According to the European Working Time Directi@WTD)

GW2 2 NAMWEQ YSEya ye LISNAZ2R RdNAY3I sKAOK
SYLJX 28 SNQRA RA aLig ki dctivity yrRiuties, iNRokdgnge with
national laws and/or practicé.

12. ¢KS 22NJAy3 ¢AYS wS3dzZ I A2 y%dn rédationh wova warker, 1 S G K|
meansg

(a) any period during which he is working, at his employer's disposal and
carrying outhis activity or duties,

(b) any period during which he is receiving relevant training, and

(c) any additional period which is to be treated as working time for the purpose
of these Regulations under a relevant agreement;

1.3. In general a worker only needs to fulfihe or more of the above criteria in order to be
classed as working. While this definition suffices for the majority of workers, it has
required further legal clarification from the European Court of Jus{iEEJYo explain
when a doctor can be considerad be working or not working.

Rest and Residency

1.4. Theco®S LG 2F I R2 00 2 Nduring & dati waakid: iy al Ho$pital{ineSthel Q
workplace) is clearly documented in the New Dealnder this contractual arrangement
doctors are entitled to minimunperiods of rest at set times during the course of the duty.
This understanding has underpinned the traditional residertcall working arrangement
that up until a few years ago had been the mainstay of deliveringoddttours medical
care in hospitals. ¢t many it was presumed that this pattern would not change with the
introduction of the Working Time Regulations. A doctor must surely be resting when they
are asleepin the hospital on call roon? The European Court of Justice shattered this
presumption wken it ruled on two cases that have had massive implications for the
delivery of healthcare in Europe. Those judgements are referred to as the $iadaP
Jaeget rulings.
¢tKS {Aa!t OFrasS OSYyiuNBR 2y ¢gKSGKSNI I RaOG2NI O
on-call duty which requires the worker to be present at all times in the work place. Article
2(1) defines working time as;

! Article 2 (1) European Working Time Directive 2003/88/EC, RegulatipWdrking Time Regulations 1998

2 Regulation Z; Working Time Regulations 1998

% See paragraph 221 Junior Doctors Terms and Conditions of Service, version 9

* Sindicato de Médicos de Asistencia Publica (Simap) v Conselleria de Sanidad y Consumo de la Generalidad-\2al&0808 (3rd
October 2000)

®Landeshauptstadt Kiel vokbert Jaeger G-151/02 (9th September 2003)
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GOPPlye LISNR2R RdNAYy3I sKAOK (GKS 62N] SN A&
FyR OFNNBAY3I 2dzi KAia FOGAGAGE 2N RdziASae o

Accordindy, whilst a doctor may not actually be carrying out work when they are asleep

2NJ NBaldAy3a Ay (KS KRarlLx 2letSNBEK R HIKES INITAZE NS | F
to be working. In May 2001 the European Court confirmed that all time spent at the
workplace should be classed as working time.

The court concluded that to exclude @mall duties where the worker must be resident
FNRY 62Nl Ay3a GAYS 62dxd R aaSNRK2dza f Bhe dyitR S NI A y
ruled;

¢that such a worker is subject @ppreciably greater constraints since he has to
remain apart from his family and social environment and has less freedom to
manage the time during which his professional services are not required. Under
those conditions an employee available at the pldetermined by the employer
cannot be regarded as being at rest during the periods of hisatinduty when

he is not actually carrying on any professional actigitgp

Conversely any period during a duty where the worker is not at the workplace and not
carrying out work for his employer will be classed as a rest period and contribute to a
g2N] SNRa RIAfe& yR ¢SS1teé NBad SyuaradtSySyda
SIMAP case stated in the case of BB &8 A RSy i R2O00G2NBR 6K2 sl NB ai.
disposal (in that it must be possible to contact them and request them to return to the
workplace);

a ¢he fact remains that in that situation doctors may manage their time with
fewer constraints and pursue their own interests, so that only time lindete
actual provision of professional services must be regarded as working time
within the meaning of the Directig¢&

Therefore a doctor who is contracted to work a nmsident oncall duty will be classed

Fad WNBadAy3IQ ¢KSy (il Knfrot peridiing/work foritheir émipl8yerk 2 a LIA
However if at any time during the neresident period the doctor is contacted at home for
work-related advice or must return to the hospital, this time must count as work. In the

case of a doctor being asked teturn to the workplace, the point at which rest ends and
g2N] O2YYSyOSa Aa y24 OftSINXIe& RSFAYSR® ¢KS
ASNIAOSE $KSYy (GKS& NBIFIOK (KS K2aLAdlfto |1 2¢
pursue his or her own imrests from the moment they are requested to return to the
workplace. Employers would therefore be advised to adopt the point of contact as the
moment when work commences.

R
S

The SIMAP and Jaeger rulings go some way to helping employers understand when an
employee is resident or not resident for the purposes of establishing whether they are
working or not. The key factor determining residency is whether the worker is required by

the employer to be present at the workplace to carry out their work. For exanphere

the employer does not require this presence, but the doctor voluntarily decides to rest at

their place of work (for reasons completely unrelated to work e.g. a doctor deciding to

wait in the hospital for a colleague to finish before going on to atawsnt), that
FRRAGAZYIFE GAYS ALSYyd Ay (GKS @2NJ LI OS SAf
and not be recognised as work.

®Paragraph 49 SiIMAP ruling, and paragraph 50 of the Jaeger ruling.
" Paragraph 65, Jaeger ruling.
8 paragraph 51, Jaeger ruling.

© Zircadian Lt®010 www.zircadian.com Tel: 020 8946 8199 Page9d/ 99
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1.5. It is worth noting thatduring recent negotiations between the European Parliament and
the European Commissiomed atamendng the EWTD, certain aspects of on call time
were considered, In particular with regard to how resident on call time is calculated.
Although these negotiations did not reach a conclusion due to a failure between the
parties to agree on certain issuethere was some agreement with regard to on call time.
Both parties agreed in principle to break on call periods down to active and inactive
periods These active and inactivperiods wouldboth count as working timeand any
inactive on call time would rtacount towards minimum daily or weekly rest requirements.
As stated, these changes have not been introduced into law, but we can see the intention
of the Euroman legislators in this context and consider how on call time may be
calculated in the years toome.

Hospital accommodation

1.6. A doctor that lives in permanent hospital accommodation (i.e. at their place of work) will
not be deemed to be resident while resting at home during a-nesident orcall duty.
Despite living in the hospital grounds, they astll free to pursue their own activities
during the oncall period and are deemed to be resting. They will also not be resident, and
therefore not classed as working, when they are off duty and resting at home. How does
this apply to doctors who are offed hospital accommodation to use as their own during
an oncall shift, perhaps because they live beyond a reasonable distance from the
hospital? If weconsidered this time to be working, would bringabout the odd situation
where a doctor who stays in éhhospital accommodation for one night during the-call
is working, but their colleague who lives permanently in the same building is classed as
resting. The most logical answer to this would be to argue that the doctor who uses the
accommodation duringhe on-call is indeed resting. As long as they are able to enjoy
activities and interests that they would normally undertake at such a time, this would
seem to be a fair conclusion.

1.7. This is not specified by the legislation, neither has the question bessidered by the
courts. Whilst we consider that using hospital accommodation during an on call period
does not represent a sufficient constraint uporRa2 O (itBn®,Xi & entirely possible that
a court may take a wider interpretation of the Jaeger rglidf a court were to consider
this as such they may deem that on site accommodation provided for on call use may
place constraints upon a doctosuch asby removingthem from their family and social
environment™ thereby allowing for it to be consideredborking timeQ

Relevant training

18. ' y& LISNA2R RdzZNAyYy3I gKAOK | R200G2NJ A& Ay NBOSA
time¢ KS wS3dzf I iA2yad RIFAYS WNBESOIyld GNIAYyAy3T

adddg 2 NJ SELISNASYOS LINRPGARSR LlzNBdzZl yi G2
training for employment, or both, other than work experience or training

(a) the immediate provider of which is an educational institution or a person
whose main business is the provision of training, and

(b) which is provided on a course run by that institutiorpersoné*?

® Opinion of the Commissiopursuant to the second subparagraph of Article 28)Ldf the EC Treaty concerning the common position of
the Council on the adoption of a proposed Directive of the European Parliament and of the Council amending Directive EXD03/88/
concerning certain aspects of the organisation of working 1r2604/0209(COD) 4.2.2009 at 3.2.1
Y paragraph 65, Jaeger ruling
088 GKS RSFAYAGAZY 2F WE2NLl Ay3 GAYSQ LI NI o660% &aSOGA2Y HEZI 22N]AY:
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Relevant training would thereforeompriseof any organisedtraining provided bya Trust

for doctor; including any irFhouse and external training courses, but not private study.

Any private study or exams takemy a doctor will not be considedeas working time,

unless there is a relevant agreement in platas these periods are not recognised within

0KS tS3ratl dABS RSTAYAGAiRBWoulRLE safeNSshyStieat afyi G NI A
organisedtraining undertaken or courses attended kaydoctor to help them perform and

OF NNB 2dzi GKSANI RdziASa F2N G4KS SYLX 28SNJ OF y
study in a discipline unrelated to the work that the doctor is expected to do for their
employer. For example, attending a cookéd2 dzNBR S g2 dzf Ry 2 {ii N® A gk y 31Qap
An employer isarguablyfree to decide on what counts as relevant training. If a worker
undertakes extra contractual training to the point that they are breaching the 48 hour

limit, an employer igpotentially free to request that the employee curtails some of this

training. Equally, the same can be said for a situation where a worker is not getting the
required rest periods due to the extra contractual training.

Rest breaks

1.9. Itisunclear whetherest breaks aralistinct to rest periodsRegulation 2(1) defines a rest
period as;

a @ getiod which is not working time, other than a rest break or leave to which
a worker is entitled ®

Unfortunately the Directive does not clearly indicate if a rest break oughtaiont as
working time. The employer mugherefore establish if the worker fulfilled any of the
criteria for work during the rest break. Although doctor is may not actually be
performing any duties for the employer during a break, they are still at thé. ¥m2 & S NI &
disposal if they are carrying a bleep or pager and therettwey are not free to pursue
their own activities. Based on this evidence a restrictive interpretation of the Regulations
would say that a doctor is technically working while on a res@lr If however the doctor
gla y204 0 (GKS SYLX 28SNRa RA&LIRZAlIT RdZNAYy3I (K
break should not count as working tim&Ve consider that for a rest break to be
02y & A RS NRRoctorimus¢ NS a i Q

(a) be free to leave theiplace of work,

(b) not be in receipt of training,

(c) not be in possession of a bleep.

If the doctor was interrupted at any point, the break or rest period would immediately
end and working time would recommencEor more on rest breaks, see the chapter 5.

Other activities

1.10.¢ KS flad aSOGAazy 2F GKS STAYAGAZ2Y F2NJ 62 NJ .
RSTAYS W20KSNJ FOGABAGASEAQ a ¢2NJAy3a GAYSD ¢
should be seen as an opportunity for the employer and workers aoifgl what is and is
not work. However, the employer must ensure that any new definition does not class an
activity already referred to as work in the Regulations as rest. For examplelfaouge
training course could not be defined as rest as this woatthtradict the definition
LINE ARSR Ay GKS wS3dzZA FdA2ya F2N WNBE SOl yiad G NJ

“LoART RSTFAYAGAZY 2F WNBfSOIyld GNFAYyAy3Q
BsSFAYAGAZY 2F Wg2NlAy3I GAYSQ aSdirazy uoOU
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CALCULATING THE AXEEWEEKLHOUR®F WORK

Limits on working time

1.11. Regulation 25X sets out the average weekly limit on working time for doctors in training
and how this groughasbeen brought in to line with all other workersinceAugust 2009.
¢KS p &SI N Wi Nasyhtoducdd 2oyallotv idtdSd\dveRcBnge the difficulties
of reducingdoctors in trainingvorking hours

The Directive also provides for a period oy&ars after the transitional period when the

Member State (UK Government) may seek approval from the Commission to disapply the

48 hour limit from specific areas experiencing problems at redutingR2 O 2 NRa Ay
hours of work. In this instance theeverage weekly limit is not allowed to exceed 52 hours.

This is otherwise known as derogation. For more on this, please see the relesetidn

later in this chapter.

Calculating the average

1129 YL 28 SNAR FFNBX fS3lrtte 206t A 3S & hduts of Smprk gelB (1 K |
week does not exceed the limit specified by the Regulations. The formula to calculate the
average is set out in Regulation 4(6). This states:

oFor the purposes of this regulation, a worker's average working time for each
seven days dimg a reference period shall be determined according to the
formula

A+B
C

wherec

A is the aggregate number of hours comprised in the worker's working time
during the course of the reference period;

B is the aggregate number of hours comprised in his workimg during the
course of the period beginning immediately after the end of the reference
period and ending when the number of days in that subsequent period on
which he has worked equals the number of excluded days during the
reference period; and

Cistrenumberd 6SS1a Ay GKS NBEFTSNBYOS LISNA2R®E

Reference period

1.13. A6 2 NJ @wilager & | a3 SaaSR 2 @S NI This aleNSawSBkedBoyworE LIS NR 2
more than 48 hours in some weeks as long as the weekly average over the reference
period is less than 4Bours. The first day of employment with a new employer is taken to

be the start of the first reference period=or most workers the reference period is 17
weeks,but it is 26 weeks fodoctors in training'®

“Working Time Regulatierl998
'3 Article 16(2), 17(5), Regulation 4 and 25(a)
'® Regulation 25A (3), WTR
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Figurel
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1.14. Where the length of a worke€2 contract isshorter than the length of theprescribed
reference period(assuming they do not renew itand instead move on to another
employer)their average hours of work will be assessed over the number of wdes
they hawe been employed’ For example, where a worker has been contracted to work for
onlyten weeks, the reference period will in turn be of 10 weeks in length.

Figure2
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Locum work

- Terminates employmer

Contracted
50 | | work
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1 2 3 4 5 6 7 8 9 10111 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 average
1

Hrs limit

h Ref period (wks X10) i
Av hrs / wk #7:24
Target = 48:00
COMPLIANT

1.15.2 KSNB I ¢2N] SNRa  Sy3iK tReTappkeabladfretetecs geliod,A a
the employerwould look at the work carried out in the previous weeks (equal to the
length of the reference period) to calculate tla@erage Unless specified otherwise within
a relevant agreementEWTD hours will always bealculated retrospectively in this

YEYYSNID ¢KA&d Ad (y26y Fa WNREtAYyIQ NBFSNBYO

each week and always looks bdckm the last week ofvork undertaken foithe length of
the reference period?

" Regulation 4(4), WTR
¥ See later in this chapter for a discussion on rolling and successive reference periods.
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Figure3
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The rollingaveragemust be less thar
the 48 hou limit after the first

Rolling ref period 1 (weekscl26) E
. > reference period (solid blue line

Av hrs / wk #7:39 |

Rolling ref period 2 (weekx¢ 27) -

Av hrs / wk 2417-39 above) i.e. from week 26 onwards.

Prior to this point (weeks 1 to 25) tr
» _ rollingaveragecan exceed this limit.

A

Rolling ref period 3 (weeksg®8)
Av hrs / wk 47:30

1.16. Whilstwe can see from the example above how the calculations work once the reference
period has been achievethere is a lack of claritgs towhat calculations are to be made
(if any) beforethe first full reference periodhas beenworked. For example, should a
calculation be made at week 6f a 26 week reference period?This is an important
guestionasan employer will not have a full and representative picture of their empl&ee
hours until the end of the fat reference period. Until this point, the picture will be built
up on a week by week basid/e need to consider the following

1 Are any calculations required before theanf the first reference periodyr

1 Does a worker have to have worked less than 48rs@n averageevery week, using
the data collected up to that specific week, before the end of the first reference
period?

We suggestthat there are two viable approachesthat could be taken. The first
interpretation disregards akverages until the end of thefirst reference period is reached
(the principle beinghat each reference period only hasaleragecalculation assessed at
the end of the periojl For examplean employer would monitorand record a doctorQ a
EWTD hourson a weekly basis during the26 week reference periodbut would not
calculate theirEWTD houraverageuntil the 26th week. Thenumber of hours wrked by
this doctor on any specific weeks irrelevant, as long as the hours are below 48 on
average by the end of thérst reference period. This interpretation offers the greatest
flexibility for employers and employees alike, whidtll ensuring that the EWTD hours
obligation is met by the end of the reference periddsing this approachthe working
arrangement illustated in Figure 4 complies with theeBulations TheW | @ S Niceed&Q
the 48 hour limit for most of the reference period (see dotted blue line) but falls under
the limit when assessed over 26 weeks (setted blue line for week 26).
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The secondnterpretationis based on the principléhat the averagecannot exceed the 48

hour limit at any point during the reference periodhis interpretation effectively looks at

the calculation every single weeliased onthe hours worked up to the present time. This
increaseghe number of possible breaches compared to the first interpretation. However,
astimegoesong 2 NJ SNBE gAff WolylQ aLIlI NB K2dzZNAE F2NJ d
For example, if a worker und®ok 46 actualhours of work in the first week, they would

be able to work 5@Gctualhours in the second week, without theeveragegoing over 48In

Figure 4 abovE (i KS d&v@rapée2chidd the 48 hour limit from weeks 1 to 28Jsing

this second intgpretation, we would consider thahe first reference periodshownabove

therefore breaches the hours limit.

It could be argued that this interpretation provides a safety net for workers who have just
begun employment with the employer, preventing them rfnobeing forced to work long
hours in the first few weekd-orthe NHSwhere 24 hour service is required, this may be
an overly restrictive interpretationThis interpretation is far less flexible than option 1,
but it can be said to offer more protection terms of health and safety.

1.17. Aswe havealready stated, it is unclear as which of theserepresentthe intention of the
legislation A court may interpret thedw in either of the above waysEven so, w
consider that based on the information and examplthat we have expressed abovegeth
methodology prescribed imhe first interpretation provides employers and workers with
the moreflexible system whilst ensuring health and safety is achieved.

1.18. If a worker serves notice for the termination of their coatt before the end of the
current reference period, the reference period will need to be shortened accordingly to
reflect this. Any change in the length of the reference period may result inatferage
being above 48. Where this is the case, the emplayery wish to consider options in
order to lower theaverageto compliant levels before they leave employméntThis may
be brought about by requesting the worker to take any remaining annual leave
entitlement and/or reducing the remaining contracted hours

Excluded days

1.19. According to Regulation 4(7), an excluded day is defined as any day when a worker is
absent during the reference period through exercising their statutory right to annual
leave, or if they are on maternity, paternity, adoption or sick kawr any other period

Y Regulation 15 (2)(a), see section on excluded days lataisithapter for how annual leave can affect the average hours figure
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which both sides have agreed to exclude from the reference period. If the reference

period includes any excluded days, the same reference period is extendech ®gual

number of worked R 84 a4 | N8 SEOf dzRSR islagsesed atigNBS | 4
arrangement is a way of mitigating the effects of such absences when calculating the
average hours worked each week by a worker.

The extension to the reference period must be based on the numbéiofkedQdays

only. Therefore, any extesion to the reference period must continue until the number of
excluded days are equalled by the numberWbrkedQdays in the extended period. For
example, if we need to extend the reference period to replace 5 excluded days, the
extension will continueuntil 5 worked days have been addedle consider that a day is
Wg2NJ] SRQ 6KSNB Fye | Y2dzyiltigimpodadtdihotekhatthed SSy dz
definition of WayQ Ay (G KS N& @det bfi24 2ofirs befidning at midnight
therefore, anik i Rdzié 6KAOK BayD2WRHZEKRSD2dzmyd Wa (62
when calculating excluded days.

In Figure 5 belowthe worker has taken 2 weeks of statutory leave during the reference
period in weeks and 19. This equates to 10 excluded days whichamg& according to the

formula provided in Regulation 4, the 26 week reference period should be extended by 10
worked days i.e. recognise the work carried out in weeks 27 and 28. The first illustration
highlights how theaveragefor the 26 weekreference peiod is compliant if the concept of
excluded days is ignored.

Figureb
o0 | Locum work
|
55 .
. 5days annudeave 5 days annual leav : Contkracted
-+ Theeegsel ] ) worl
> \ —|> !
LU B T S B ettt N 1 = Hrslimit
45— — 1 — Y] B OB P g T e T e [ o B D
LT :
40 \v -8 \v/ NP Running av
1

during ref

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26,27 28 period

) Ref period (wks X26) i
Av hrs / wk #4:53
Target = 48:00
COMPLIANT

Figure 6highlights how theaveragefor the reference period is neoompliant when the
concept of excluded days is recognised and work camwigdn weeks 27 and 28 is used to
calculate theaverage In this example the 26 week reference period also recognises the
effect of 10 excluded days in weeks 27 and 28. These extra hours puskéehagefor the
reference period above the 48 hour limmaking the working arrangement necompliant

®The start of the next reference period is not affected by the addition of excluded days to the last one.
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1.20. We consider that statutory annual leave will always be takg a worker first, before any
contractual leave Any contractual leavéhat a worker is entitle to is not counted as an
excluded day unlike statutory leaveTherefore, as a worker progresses in time through
the annual leave year, managers will find that excluded days suddenly stop taking effect as
a worker uses up their statutory leave and begusng contractual leaveAt this point
annual leave will be counted as zero hoargd will not be excludedThis mans that later
on in the year, workingitne average calculations will suddenly drop by a number of hours
per week depending on how much coratctual leave is availablét is also important to
note that additional leave is treated in the same way as contractual leave in this instance
and is therefore not excluded from the calculatith.

1.21. BEmployeeswill sometimes takeless than full days off (i.ehalf days) this raises the
guestion of how many days should be added on after the reference pe@odsider the
following scenario if aworker has taken5 daysoff as annual leave during a single week
and has also takemhalf a dayof annual leave elsghere in the reference periadhow
many days do we need to extend the reference period by? The Regulations state that a
WRIF2Q O2YLINRaSa 27F FihérefordSvBoaskier ghdt whest ¥ peridd € S| @
of statutory annual leave has been taken, redkess of the amount of time, the entire day
is excluded from the calculations and is added on after the reference period. In the
example above, this would result in 6 days being added on to the reference pdiied.
days that are to be added on must beaphed to be or must have beenworked. The 6
days that have been excluded in thezenscenarioare replaced by the first 6 worked days
following the reference period®

1.22. Figure 7below shows us the effecthat these extradayshave on our calculationdf the
excluded days are of a relatively low intensity, the hours that are to be added into the
calculation will have less of an impact on the overall average hours. The example below
shows us the same roster as the oilestrated above. dwever the exclude days in this
case include far less workVe can now see that thaveragehas fallen below the 48 hour
limit. Those weeks immediately following the reference period can have differing impacts
on the average hours, depending on how much work is expected.

% Regulations 4 (7)(a), WTEee the chapter on annual leave below foranexpldnA 2y 2 F WFE RRAGAZ2Y L+ S 0SQo
*ibid
% Regulation 4 (6), WTR
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A manager could use this knowledge @adapt the rostered hours to ensure compliancy
before an issue arisef~or example; let us consider that two weeks (statutory) annual
leavehave been taken by a workeluring the reference periodThe manageresponsible

has included the two weeks immediately following the reference period to accourthéor
excluded daysand finds that theworker is working over the 48 houlimit. Upon closer
inspection, the manager atices that the two weeks following the reference period are
both of high intensity. The manger therefore swaps these two weeks with anatioeker
(who is not as close to the 48 hour limit) who was due to work at a low intensity during
this period. Thesdawo low intensity weeks have the effect of sufficiently reducing the
averageto compliant levels.

1.23. It is important to note that excluded days do not need to be recognised once a worker
ceases to be employedThis means, in the case of worker employed bya single
employerfor only 26 weeks,any statutory annual leave taken during the reference period
will not result in the reference period being extended by te@me number of daysto
replace the annual leav® Thiswill result in the average weekly hours wfork being
reduced significantly. For example, where the standard weekday du®Hhours in length
(8am ¢ 5pm) and aworker takes ¥ days of annual leave in the6 week period of
employment, the average hours of worklivbe reduced by approximatel.8 hours per
week. Each day of leave counts as zero hours of work instead of the standard 9 hour day
of work. This wilbe the result only whera workeris employed foup to the length of the
appropriate reference periodThis does not applyf a worker is enployed for longer as
excluded daysan be taken into account

1.24. Theseexcluded daycalculationsare dynamic; they can be changed at any point in time.
Even after an employee has completed a reference period, it is still possible for the
employer to make chages to their work pattern to lower or raise their average hours.
This is possible through the use of excluded days. 8la&e a couple of points that an
employershould consider;

 This interpretation is based on legal opinion received by Zircadian from John Bowers QC, June 2009. His rationale fr this wa
awS3dzZ A2y non0 AYLRAaSa (KSE NOKOSNR AES S yH6 tRAAIRG A22yy (K2S RIASAYQ.Z 2N N
for a different employer and indeed there will be cases where an employee (probably not a doctor in training) has mare jblan o

Regulation 25A(4) ...assumes that the counting of wgrkime begins anew with each employer. There is no obligation to look at rotas or

GAYS Y2yAG2NRAYy3a 2F Fy20KSNJ SYLJX 28SNJ 2NJ 2 OFNNE |yeiadKAy3 | ONRPaaod ¢
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(i) If a manager does not know th&ours that areto be worked following the
immediate reference periodthey will not know how manyours requireto be put
back in to the calculation for any excluded days.

(i)  Employersshould consider creating rosters that are longer than tagplicable
reference period. This would allow for managershi@ve the necessary information
with which to planthem to becompliant.

(i) The effect of excluded days differs depending on the weeks that are being added at
the end of the reference period. If these are busy weeks, dlieragewill increase.
Managers woulde well advised to ensure that where possible, argrkerwho has
had annual leave during a reference period starts the nextneziceperiod with as
guiet a week as possible. This can have a dramatic effect on lowdeérmyerage

(iv) Employersshould also fan annual leave as far in advance as possible sottiet
can plan for the effect of excluded days upon theerage

(v) Excluded days do not include any holiday entitlement over the statutory 4 weeks,
study leave or any additional leave such as bank hofidayhese holiday
entitlementshave a zero hours figure.

(vi) If aworkeris planned to have further leave during the period immediately following
the reference period, the calculations will ignore this time and will instead look at
the next period of time thak & W&2 NJ] SRQ

(vii) If aworkerleaves at the end of the reference period, excluded days would not need
to be taken into account and any statutory leave taken during the reference period
would instead count as zero hours.

Rolling and Successive Reference Periods

1.25. Reference period can be calculated in two ways; through the usedlfing or successive
periods.¢ KS SYLJX 28SNJ I yR SYLX 2&8S8SS YI& FF3INBS Ay I F
I 3 NB S ¥ Svifich Qype of reference period is to be used@here aremerits ard
drawbacksattached to each methodWhichever method is in place, the employer and
worker must know in advancéow working time is being monitored and when the
reference period starts and when it ends.

Rolling periodsalculate EWTD every week based oa thorkundertakenin the previous
26 weeks Therefore, the first reference periodiould be weeks £6, a second using
weeks 227, a third usingveeks 328, etc...

% |bid, N21
% Regulation 4 (3), WTR
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Figure8
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1.26. If an employer is implending a rolling reference period, they will need to be aware that
the excluded days will alter the calculations on a week by week basis, making it very
difficult to predict EWTD compliance without a proposed roster to work frdinis roster
would need to le continually updated to be 3 or 4 weeks longer than the reference period
to account for the constantly changing effects of excluded days.

1.27. Regulation {3)(a) allows for reference periods to be calculated successively rather than

on a roling basis, i.e.rbm weeks 126, 2752, etc.. The average weekly hours of work

may be assessed for each successive reference period where a relevant agreement is in

place?’! WNXf S@Fyid FaNBSYSyiQ A& RSTAYSR | arT
GPPPAY NBEFGA2Yy (G2 | 62NJ SNEppheSto yind, | 62 NJ T
any provision of a collective agreement which forms part of a contract between
him and his employer, or any other agreement in writing which is legally
enforceable as between the worker ang 8i Y LJf 2°® S NXp ¢

If a worler is expected to worlset hours each week i.e. 40 hours per week, the above
mentioned issueswith rolling reference periodswill have little or no effect. However,
employerswhose workers have large differences in the hobesing worked from one
week to the next(i.e. shift wokers) will find great difficulty in predicting EWTD
compliance. In this situation, we would advise that an employer makes use of the
successive reference period provision that is provided in the Working Time Regul&tions.
Where workers do not work a standh week, there is arguably a necessity for the
employer to implement a mechanism for recording both predicted and actual work for
reasons of calculating average hours.

Successive reference periods effectively reduce the number of times that EWTD needs to
be calculated. In the scenario we used above, there would only be two reference periods;
one running fromweeks 126 and a second running from weeks -52. This reduces the

7 |bid

% Regulation 2, defiy A GAZ2ZY 2F WNBf S d@lexaiples BNBBKiGBe/ahdindividual mgreements can be found in the
appendices

# Regulation 4(3)(a), WTR
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opportunity for EWTD breaches in the maximum weekly working time calculafidre
rolling reference periods calculate treverageevery single week after the end of thedi
reference period, thereby increasing the possibility of BNTD breach. The successive
approach allows an employer to predict what the EWTD hours will be by theoktfie
reference period, as long as the work that is to be undertaken immediately following the
reference period is knowthrough an accurate duty roster

Figure9
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5SILISYRSyYy (G dzLl2y 6KSy | @#nddot withstaGding@ &y unéxpettad2 2 | SR ¢
sick, maternity ormpaternity leave)employers will be able t@redict the expected EWTD
hours without having to worry about constant fluctuations in theerageevery week.

This approach also provides greater flexibilityténms of when workcan and cannot be
undertaken.Forexample because the calculatiois undertaken far less regularly (twice a
year fordoctors in training rather than 26 times under rolling methody worker would
have far more flexibilityto work morethan 48 hours in any given week and not need to
balance out the average until the emd the given reference period.

On top of this, because the daysllowing the reference periodhat are replacing the

excluded days are not changing every week, a managay be able to swap these with

other less intense days in order to drop the EWTD h@awerage For example, a worker

may be rostered to work 50 hour weeks during weeks 18, 19 and 20, thereby increasing

the averageover the reference period of weeks1l7 to a point over 48 hours. A manager

O2dzf R &gl L) 1KSaAaS ¢6SS1a oA0GK LISNA2Ra 1 0SNJ Ay
25, 26 and 27) that are not swork intensive, perhaps only being 45 hours a week,

thereby dropping theaverage This could not ocur to the same effect in rolling reference

periods since the effect of swapping these duties may actually make further issues in later
reference periods.
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CALCULATING THFERAGEORDOCTORIN TRAINING

How the average applies to doctors in training

1.28. It is often the situation that theoretical exercises do not work in practice or that issues
arise that were not considered originaljs such, w shall now consider how the above
mentioned averagesapply in the context of the NHS and in particular doctors in
training.

In the case of doctors in training, the reference period is not 17 weeks. Insteetdrs in
training are assessed over a 26 week reference peffo@ihis reference period can be
calculated on a rolling or successive basis, but based on owmesgts in theprevious
section it seems clear that successive reference periods will provide Trusts with an
accurate, workable system with which to calculate EWTD hours. This method is arguably
better in terms of health and safety within the NHS as itmpotes a culture of forward
thinking and preparation. It does this by highlighting those individuals who need to work
less to lower theiraverage and equally, by showing the employer those individuals who
have the capacity to work extra hours.

1.29. Currently, he vast majority oNHSTrusts within the UK calculate EWTD average hours by
looking at an individual rota and extending it out ovartheoretical 26 weekeference
period. In the abgnce of any other informationthis approach allows drustto crudely
edimate what percentage of theitraining posts, as opposed to doctoimmplyin theory
with the RegulationsL & A & %A NI RAI yQa o6 ShoAb® Supgorketl By { K A
the courts as a means afccuratelyl 8 8SaadAy3 R2O0 2 NA Qthek thegNR 2
comply in reality with the Regulations.

a
F

1.30. Most doctors work on a placement within a rota for a specified period of time, before
moving on to a different placement on a different rota. These placements are often of a
duration that is less than thepecified reference periodTherefore to calculate EWTD
hours accurately, A G A a y S OS &dogetr thé placewéanis ivarkéK by an
individual doctor and assess the underlying duty rosters against each 26 week reference
period. It is worth noting th&ano two doctors will have the same roster. Whilst a humber
of doctors may share the workload of a single rota, after this placement has finished, the
doctors may well be moved onto separate rotas elsewhere. It is for this reason that
rostering alone prowdes an accurate and individual basis for calculating EWTD. We can
dzaS NRalGSNAYy3 (2 AYyRSLISYyRSydGafte GFAT2NI I R2O0i0
now discuss how to calculate the average hours within rostering and highlight any
potential issues.

131.FAgure DaK2g& dza +y SEIFIYLXS 2F I R200G2NN&a NRa&GSNH
two rotas (or placements), pinned together. We can see that the plazementsare both
13 weeks induration. Together, thesplacementsform a26 week reference periad

% Article 17 2(b), EWTD, Regulations 4 (5) & 25A (B) (AWTR
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Figure 10
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We can observe that throughout this 26 week reference period, this particular doctor will

often find their average houref work rises above 48. For example, by week 1iBe

doctor@ average hours arsomewhere in the region of9 per week.We consider this to

be inconsequential as far as warlg time is concerned since tidoctorQa +F S NI IS K 2 dzl
work must not exceed the 48 hour limit over the course of the full reference pentgd

can see from th example that by week 26 (the end of the reference period) dherage

hasdropped below 48.

1.32. As we stated earlierthe legislation is unclear as to whether a worker can work over 48
hours on averagep to the end ofthe reference period. Does thaveragehave to be less
than 48 hours continuously throughout the reference period? We consider that were this
to be the case, the situation fatoctors in trainingwould not only be overly restrictive, it
would also be unworkablevithin the NHS This would resulin the situation where a
doctor in trainingwould not be able to work a week of night or late shifts in the first week
of the reference periodf this resulted in the average hours being over 48 for this week
We corsider that if a Trust can show the piectiveroster for the entire reference period
and, in turn,showthe predictedaveragefor that reference period, anissues arising from
weeksat the beginning of the employmemnwhere the averageexceeds48 can be safely
monitored andadvocated This inerpretation would allow Trusts to roster doctors to
work at levels above 48 hours on average at any point during the reference period, as long
as theaveragedrops below 48 by the end of the reference period. This is clearly our
interpretation and a courtmay consider the more restrictive approach to be what was
originally intended.

1.33. If the Trust is employing a rolling reference period methodologpg, ¢nd of the first full
reference period (26 weeks in this casg)the important monent. Theaveragefrom this
point onwards must be below 48. Up untihis point doctors have(depending upon
interpretation) been able to work above the 48 hoaweragelimit since the calculation
was working from a reference period that was less than 26 weeks. After the endeof th
reference period, we can from then on use previously recorded data to work out the
average for example weeks 27, 328, and 429. Therefore, theaveragemust always be
below 48 after this point.

Figure 11shows our average hours up to and after the ®6ek reference periodWe
consider his rosterto be compliant as oncehe 26 week mark has been passtte
average hours are always below the 48 hour limit. A Trust can now use this information to
their benefit. Using the calculations provided by the ®bh the example, a Trust can
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provide doctors who are below the limit with extra contractual shifts to build up their
average hours.

Figure 11

Placement 1paediatrics Placement 2cardiology
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Week 26: from this point on the rollingaverage
(based on the previoust2weeks)must always be le
than 48 hours.

Locum work dr can work locum shifts if extra wc
does not pushaverageabove limit or dr has opte
out (see green bars)

1.34. Unfortunately, the rolling reference period will actually be vetifficult for a Trust to
implement accurately due to the issues involved in calculating the effects of excluded
days The effect of excluded days will make it very difficult, if not impossible, foster
manager to predict what the EWTD hours will heany given period without knowing how
many annual leave days are to be taken, how many are statutory, what days are to replace
the excluded days antheir length To make matters worse, any fluctuation in the hours
that are predicted and those that are taally worked (such as longer than expected
hours) can have large consequences, as can any unexpected leave such as maternity or
sick leaveFor example, if a doctor records 50 hours in a week instead of the 48 that were
expected, theaveragefor that particular reference period may increase beyond 48. This
would then affect every calculation until the roster manager cuts back on the contracted
hours for this doctoior until this particular week is rolled out of the calculation (26 weeks
later). If the Trus was using successive reference periods, the roster manager would have
until the end ofthe reference period to balance out thkours, making it less likely for
EWTD hours to be breacheds a result of thiswe advise that a Trust undertakes the
successie reference period methodology when calculating EWTD.

1.35. Trusts that roster their doctors ahead of time will find that they have advantages in
planning any required extra contractual work. This is because they will be able to
accurately assess which doctohsve time available for locum work within the limits
created by EWTD.

Equally, Trusts will also be able to see which doctors are in danger of breaching the hours
limit. This will provide Trusts with the opportunity to act ahead of time, before non
compliance becomes an issue.

Looking at a longer period of time than the reference period alone also allows Trusts and
roster managers alike the opportunity to see the effect that individual placements have on
Fy SYLX 28SS8SQa | gSNIF 3S K2 deNilige rofa Wiyl Be8e differenti LI | O
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hours totals for Working Time calculations, it would be possible for a roster manager to
solve an issue of non compliancy relating to the hours limit purely by changing a doctors
placement within a rota. For example, aster manager may have notidghat a doctor is
expected to be over the hours limit due to the combination of placements that they have
been assigned to. By swapping one of these placements with another colleague on the
same rota (who has a slightly lesgeinse placement) the roster manger may be able to
drop the expected hours by a sufficient degree to satisfy the legislation.

1.36. Thisapproach of measuring compliance across placeméatsnumerous benefits;

() Knowledge of EWD compliance:6 @ Sy (i S NJA y Bster ontd 2 Gablé M &
advance of the roster being worked, it is possible for an employer to easily calculate
whether a doctor will comply with the working hours limit by the end of the
reference period.

(i)  Accuracy:this picture provides employers with amccurate means of calculating
average hours on an individual basis, including the effects of any excluded days.

(i) It is dynamic:once the doctor begins work on this roster, it is likely that their hours
will alter in some way from both their contracted andstered hours. By using a
methodology as we do in the examples above, an employer can update the
calculationsas required and instantly see what effect this will have upon the
R2OG2NNa | @SN 3IS K2dz2NBd® ¢KAA LINRPOBARSAE Ly
GKSANI SYLX 28S5SQa NBYFAYAYy3a ¢g2N] G2 NBRdAzOS

(iv) Provides maximum efficiencyemployers can see where an employee will be below
the averageat the end of the reference peyd. This means the employee can, if
they so choose, to wdrextracontractual or locum shiftsafe in the knowledge that
this will not cause issues with compliancy. For example, if a doctor is due to finish
the reference period with amverageof 46 hours per week, the Trust will be able to
provide this employeeawith an increase of 2 hours per week; this is equal to 52
hours in total over the 26 week reference period. Clearly this would be of great
benefit to a Trust, allowing them to maximise the working time of thdoctors in
training.

V) Wl 20Q | yR Ya0dsterRm@nagadSwaikldbe able to maximise coverage and
STFAOASYOe GAUKAY | ¢NHMzaG GKNRdJzZZK (KS dza$s
R2OG2NA OFly 06S NRAGSNBR (2 g2NJ] +y AydaSya
placement, and then use a &tNJ LJ | OSYSy G Ay | fS&aa odzae
period) to balance out the hours. This balancing of placements cannot be
undertaken when considering rotas on an individual basis, this could only occur by
looking at all of the placements over an entireesfnce period.

(vi) Emergency situation planningexpanding on the hot and cold periods suggested
above in point(v); a Trust would have the flexibility to move their employees onto
hot periods during B emergencyto prevent services from being overstretched.
These extra hours could then be negated following gmergency
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EXTENDING THE 26 WHEEFERENCE PERIOD

Related kgislation

1.37. Article 19" provides employers with an opportunity to extend the working time reference
period from 26 weeks up to 52 weeks. Thi®gld however only bapplied wherethere is
a colective or workforce agreementaind

a..where there is objective or technical reasons or reasons concerning the
organisation2 T g% NJ ®¢

Why would an employer wish to extend the reference period?

1.38. Followingthe full implementationof EWTD in August 2009 fdoctors in training many
NHS Trusts arehallenged to provide optimum medical cover whilst ensuring daverag
EWTD hoursvorked are atcompliant levels. Extending the reference period to 52 weeks
would provide Trusts with significantly greater flexibility in organising the resources
available allowing them to safelyoster doctorsto work periodsof variable intensity e.g.
hot and cold weekslt should be noted that all other rest requirements wouldllséipply
during these times

Has this provision been used previously by the NHS?

1.39. Yes. In October 2009, the NHS Staff Council reached an agre€ioeaitow the reference
period under the Working Time Regulations to be extended to 52 weeks fomnrexsticd
staff by local agreement. This was primarily to help resolvevitbekforceissues that were
arising due to the swine flu pandemic. The NHS Staff Cobasihot advised on a time
frame; it is unknown whether they intend for this reference period to bedigor the
duration of the pandemic only, or if it is a more permanent feature.

Could this be used for medical staff such dgctorsin training?

1.40. Based onnon-medical staffin the NHS it is reasonableto assume that the 52 week
reference period could applfor other employees of the NHS, including medical staff.
Arguably, due to the unique work patterns that are undertaken by medical staff, there is a
greater reason for extending the reference period in their case than for any other work
group to allow forgreater flexibilityin workforce planning and ensuring safer patient care

In Ireland, the Irish Medical Organisation and the H@ke agreed that the reference
period for averaging working time may be extended to up to 12 months for employees
who work inexcess of six months; this agreement includes junior doctors.

Amendments to the Directive

1.41.In April 2009, discussions betweenthe European Commission and the European
Parliament on making amendments to the European Working Time Direetnded
without acheving afinal agreement. They did however come to a humber of preliminary
conclusionghat we may wish to consider. In particular, both partegreed in principle to
allow Member States to extend the reference period to 12 months througtional
legislaton. They also made a point of highlighting the need to provide an incentive for
companies not to resort to the opdut, but to make use of a longer reference period

SEWTD
¥ Regulation 23(b), WTR
# pay circula(AfC) 2/2009
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where possiblé” It should be noted that these decisions have not been passed iryéaw

No amendments will be made until after a two stage consultation has taken place in the
near future. Trusts may however wish to use this information as evidence supporting any

decision to adopt a 52 week reference period. Clearly, the European authorgresder

an extension to the reference pericsst 6 SGUGSNJ 2LIiA2y Ay O2YLI}
2dz0Q 2F GKS LINBP@GAaAzya |yR (KS al ¥FS3dz2 NRa

Practical application

1.42. As we have discussed earlier, the 26 week referepegod allowsfor doctors to work
above the 48hour averagdimit during an intense periogrovidedit is balanced out by a

guiet period. This system of hot and cold periods can be used to even greater effect where

the reference period is extended to 52 weekwoviding greateflexibility and taking into
account the variation in hours worked on different rosters during the reference period.

Figure 12

Placement 1colorectal surgery Placement 2upper Gl surgery
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FHgure 12shows one of the benefits of having a 52 week reference period. We can see

that at 26 weekgi.e. theendolamoreA Yy 1 Sy aS 2NJ WK20Q LI I OSYSyi

0 KS R 2aleiiageNbdd exceed the48 hour limit. However,when the averageis
assessed across 52 weeks, and the intense first placeisebalancedoy a lessritense
second placementthe averagefalls below 481In effect, a 52 week reference period gives

' ¢NHzad F+ f2y3ISNI LISNA2R 2F (GAYS Ay apdnk OK
below the 48 hour limit. This allows foflexibility when organisinga rotation of
placements for a doctor without the need to unnecessarily keep the average weekly hours
down in the more intense specialty.

3 Opinion of the Commissigpursuant to the second subparagraph of Article 251 (2) of the EC Treaty concerning the common position of
the Council on the adoption of a proposed Directive of the European Parliament and of the Council aniéretitige 2003/88/EC
concerning certain aspects of the organisation of working 2604/0209 (COD) 3.2.3
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If a roster manager is able to plan wopkacementsfor an entire year, the benefits in
terms of efficiency an& 2 dzda¥iings are quite distincEor example:

(i) The 52 week reference period provides greater flexibility, allowing doctors to work
extra hours when needed and to have a greater amount of time in which to lower
their hours back to the 48 hour averag&his coull be used to accommodate
seasonal variations greriods of increased need e.g. during pandemic flu
) LG Fff2a R20062NR (2 Wolyl1Q Ftye RAFFSNBYO
hour limit each week for a longer duration. If a doctor only worked 46 hawery
week for the first 26 weeks of their 52 week reference period, they would in effect
have an extra 52 hours to work in the second half of the reference period.

(iii) Mostdoctorsin trainingare on rotation of training placements andork for a single
employer for one year Therefore, if they were working to a 52 week reference
period, the Trust would not include any excluded days in the calculation (at least 20
days statutory leave, plus any other leave on t@s) the doctor has moved on to
another emploer and the reference period cannot be extendethisresults in
loweringl R2 00 2 NQRa | @pId\E od&houtspedaNskorda¥erage over
the reference period.

(iv) In effect this provides an extra capacity of up to 6 hours per doctor per week that
curSyGfte AayQid o0SAy3a dzaSR RdzS G2 G§KS YIyySH
calculated.This frees up enough time fa doctor to undertake almost arextra
normal working day every weeRhis could be considered as valuable training time
that a doctor isotherwise losing out on.
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52 HOUR DEROGATION

Related legislation

1.43. Article 17 (5) of the Working Time Directive allows for a derogation from the 48 hour limit
for doctors in training. The derogation allows this group of workalsne to work for
periods of g to 52 hours a week (on average over the reference period) for up to two
years after the Directive takes effect. If a member state is having particularufiyfi;
achieving the limitsp@ ONA 6 SR Ay (GKS S5ANBOGAGBSS linedF dzNI K S N
if necessary. Theerogation only applies to the WorkingnTe limit, it has no effect in
respect of rest and leave provisions.

In order to be granted derogation, a department must have particular reason for being
unable to achieve the EWTD hours limithese reasons could include deliveringhaur
immediate patient care or by being in either supspecialist areas or in small, remote or
rural units. At the time of writing, over 200 departmentwithin the NHS have applied to
have derogated status.

Pradical application

1.44. Many departments within the NHS as a whole have applied (and been granted)
derogations from the 48 hour limit. This therefore allows these departments to create
rotas or placementsthat allow doctors to work up to an average of 52 houeyr mveek.

The question for fusts is howdoesthis arrangement work ipractice?

Figure13
L Placement 1(wks 113): J P Placement 2wks 1426): E
:" Paediatrics 'i - Cardiology 'i
! ! DEROGATED !
- Ref period (wks 1;26) g
Av hrs / wk £9:51
Target = 52:00
COMPLIANT
Figure 13 abovelepictsl y SEI YL S 2F | R200G2NN& NR&AGSNE o

first is in the paediatrics dmrtment and the second is icardiology Both are 13 weeks in
length, but thecardiologyrota is derogited. The average hours of woftr the doctoris
assessed ovex 26 week reference period.

We can see from the exampledhthis doctor averages abo®0 hours per week by the

end of the reference period. On the one hand, we can argue that this is compliant since
the second rota/placement in the reference period is derogateddowever, we must
consider that only half of this reference period involved araimted rotdplacement
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